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Approved March 16, 1990

, RESOLVED, That His Honor the i~tayor is authorized to enter into

• an agreement of easement granting permission to North ~iain Associates,

. (hereafter "NMA")~ their successors and assigns to erect and mairitain

- a free standing pylon sign witlzi,.n.the line of Collyer Street. Said

qrant is predicated upon the following cond'itions:

a.) The sign and the area for its maintenance shall ~e a

rectangular'area not more than ~ten (10) feet by thirty (30) feet located

adjacent to the easterly side of Collyer Street approximately one hundred

ninety (190') feet northerly of the intersection of Collyer Street and

Smithfield Avenue;

b.) Said qrant shall continue for a term of twenty five (25)

years provided; however, that NTIA may retain said grant for five (5)

successive year option periods. Each of said option periods snall be

entered into only with the approval of the Providence City Council upon

terms and conditions to be negotiated between the City Council and N_'~iA

before the comrlencement of each option period. The annual payment for

• said grant for the initial twenty-five (25) year period shall be 14.33

which shall be ~aid in advance on the first business day of each renewal

year.

c.) That P1MA enter into an agreement by which the City and

members of the City Council are indemnified from any and all causes of

action resulting from the erection and maintenance of the siqn in a

form satisfactory to the City Solicitor;

d.) That NMA provide proof of insurance in the amount not less

than one nundred thousand ($100,000.00) Dollars providing for coverage

against personal injury and property damage. The City shall be listed

as an additional insured on said policy;

e.) NT~IA shall proceed forthwith, to seek and to 'provide highway

signage in the manner detailed before the City Council Committee on

Public Works;
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f.) That should the City of Providence at any ta,me hereafter be

entitled to assess abutting property owners for the private use and

occupation of the public highways, this resolution shall in no manner

affect the right of the City to charge and collect rent for the use of

Collyer Street or any successor or assign in interest;

g.) The.City shall retain a right of Reverter in the premises

and should NMA fail to comply with or to abide by any of the above

referenced conditions as well as any further restrictions imposed by

the Mayor or the City Council or the City Solicitor, the premises shall

automatically revert to the City of Providence, any Agreement shall be

null and void and any easement or other fee extinguished without recourse

by NMA;

Together with such other terms and conditions as may be imposed

by His Honor the Mayor and the City Solicitor.
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; ti ~ STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS

~ ' PET~TI~N ~'0 THE CI'T~ ~OiJN~CIL

TO THE HONORABLE CITY COU~ICiL OF 'l~iE CITY OF PROVIDEMCE:

The undersigned respectfuIly petitions your honorabte body

- North Main Associates respectfully request permission from the

• Providence City Council to erect a 38ft. pylon sign on the sidewalk

~ of Collyer Street, within the Shaw's Plaza Complex, as shown in

attached exhibit B.

Respectfully,

NORTH MAIN ASSOCIATES

~_ C~~~" c ` 
~~

. ' 1.
Anthon elVicario < < i

Gen~~.-al Par.tner .
; .

. '
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July 28, 1989

Mr. James Petrosinelli
City Clerk's Office
City of Providence
25 Dorrance Street
Providence, RI 02903

RE: Pylon Sign
Shaw's P1aza
Providence, Rhode

Dear Mr. Petrosinelli:

Enclosed please find a
pylon sign identifying
enclosed is a rendering
proposed pylon sign.

Island

plan indicating the proposed location for a
Shaw's Plaza and its anchor tenants. Also
showing the dimensional features of the

Our purpose in writing is to request that a resolution be
introduced to the City Properties Committee and the City Council

to approve erection of the pylon sign on City land as shown on the

attached p1an. Given the significant slope and distance of the
Shopping Center from the Smithfield Avenue entrance, it is
critical that the pylon.be located as shown on the attached plan.

As you know, Shaw's Plaza is an exciting 125,000 square foot

shopping center anchore~ by a Shaw's supermarket superstore along

- with other national and regional retailers, such as CVS and

Fashion Bug, providing retail shopping and services to the people
of the City of Providence. The project has also provided in
excess of 250 constructi~n-related jobs and will provide 300
permanent jobs in addition to generating tax revenues.

For all of these reasons, it is in the interest of the City of
Providence to help ensure the success of Shaw's Plaza. Please
support our endeavor to obtain City approval for the pylon sign to

identify the shopping center entrance.

Respectfully

NORTH MAIN ASSOCIATES

/ J ~/~ /' ~
~ .;~ ~ ~,.f~%~

~
(~~Anth~ y Delvicario

General Partner

-9 i..imbert Lind f{i~;h~~•av. ~~an.rci.. Rhude I,land U~~ri~ Tclephi~.^.e ~,+~lU ,J'_-~,-~'~~
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•. ` EXHIBIT "A"

X. REC~.SSIFICATZON CF SIQvS

~ Arry sign which is lawfully erecte3 ani ~raintaine3 arxi stbs~uently

be~cmes r_onconfor:~ing due to a revision in t~':e State Iaw or Rules arri

Rec;ulatior.s, a c:~,ame in business activity, or rezonir:g cy Fro~r authority

•~ shall by acqu~~e~ ars.' re~ved u~en the Fa.yrrent of just ca~ensation in

• accord~e with Chapter 24-10.1-6 of the C~neral Laws of RI~e Is1an3.

XI. FERrffTS

A. Pe.xmits requirFxi - ro perscn, finr., assc~iatior., or corporation,

whether er~g2ged in t~he business of outdoor a~vertisir~g or not, srall

erect any sign within six ~red sixty feet (660} fe~t of the r~earest

edge of the rigrt-cf-way of the Interstate or Prinesy higi3vay i.n this

State, whicr advertising i.s visible frcm the nair. traveled c~ray of said

. h~ gia~ray arrl :

~ 1. is locata~. either in areas:

a. which are zcned industri2l or ccmrce*cial urrler authority of

law; or

b. which are ur~zor_ed but are ut~lized by irrlustrial or car~*~=e1

activities as are herein described ar.~i delir_eated; or

2. is a directional or official sign in accordance with...

-29-



Secticr. LY of tt:ese =eculaticr_s;

wit'rx~ut first cbtair.ine~ a F~er.nit t'~~.refore fran the Rt~xie Island

De~.rtrent of Transportation.

B, P.~olicatior_ for Permits - a seFarate applicat_on for a permit shall be

made for each segarate sign as so def ine3 ~n these regulatior_s or. a

form furnished bj~ the Rhode ?sland DeFartment of Transpartation, which

. ~plicat~on st~~all be signed by tre applicant or his regresentat~~ve

duly authorized in writing to act for him, ar~d shall describe ar~ set

•" forth tf~.e size.ar~ shape of the sign, ar:C its actUal or proFosec

~ lccation with suf f ic ient accuracy to er.~ble the DeFar~nent of

Transportation to ide.*~tify such arxi to f~nci its pr~000sed lccaticn, ar.d

zsiy othex infonration ~equir~l un..-'er trese rules arrl regt:lations as

set forth by the Director of Transportation. Each application shall be

accc,~arLied by the written consent, or in li~ thereof a copy

certif ied by ti^.e of f ice authorized to take" acJmcwled~rents to ~e~s in

this State, of the cwner of the rea? pro~rty upon whic:~ sir,n is to

be erected ars3 maintained or of such other person havir_g the legal

right to grant such consent, or of ti:e c~uly author~zed agent of such

awner.

C. Duratior_ arri rene~ral - perntits issus3 hereurrler shall expire on

Decarber 31, next following the date thereof unless scaner revnked

by t~:e DeFartrnent of Transpnrtaticn, and ~ray be renewed uFon

• application made upon forrs furnishe3 by the R~de Islarzi Degartrnent

of Transportation.

-30-
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Rhode Island

. ~Department of City Clerk

MEMORANDUM

DATE: August 17, 1989

' T0; Merlin A. DeConti, Director of Inspection & Standards

' SUBJECT: Permission To Erect A 38ft. Pylon Sign On.Sidewalk

CONSIDERED BY: Committee On Publ ic Works

DISPOSITIONa •
Attached are copies of the subject petition for your study

and report, back in writing to the above named committee as

soon as practical.

First Deputy City Clerk



MERLIN A. DeCONTI, JR., P.E. ~~a~.: JOSEPH R. PAOLINO, JR.
Director ~' cc~~ Mayor
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Department of Inspection and Standards
"Building Pride In Providence"

MEMO

To: Committee on P~ablic Works

From: Merlin P,. D~Conti, Jr., Dir r

Date: August 30, 1989

I have reviewed the request of North Main Associatas
to erect a 38 foot pylon si~n on thQ City sYde~~alk on Collyer
Street. The area in whicr~ the sign is to be loca~ed is zone~
R-3 as a General Resi3ence Zone. Since the area does nQt
permit the erectior. of any siqns, it s~:ould be pointed out
to the applicant that regardless of tr.e action of th~ City
Ccun;.il to p~rmit the use of Ci~y land for the erection of
th~ si~n, it will be the applicant'~ respo:~sibility to obtain
a varian,:e from the applicable secticns of tr.e Provider.ce
Zoning Ordina:~ce pri~r t~ th` er~ction cf any sign.

There are als~ certain exis~ing regulations by the
R.I. Departmen~ of Transpartatio:~ that have been developed
in ord~r t~ control signage along inte~state or primary
highways in Rhade Island. Although ~ have a let~er from
legal ~ounsel for the applicant stating that he daes not feel
that tr.e Department of Tran~portation regulations apply in
this particular ins~ance, I feel it is important that this
d~partm~nt receiv~ a lett~r from the R.I. DeFartment of
Transportation approving the sign.

In addition, since the :ign will be erected on Ci~y
land,the applicant should provid~ th~ Ci~y withliability
insurance to prot~ct the Cit~ should anyone get injur~d by
the sign or its supportir.g s~ruc~ur~, and should p~ovide a
bond in an amount to be deter::in~d b~ the City Scli~it~r to
in5ure that the City could call upon the bonding company to
repair or remove the si~n should it become hazardous.

With all the above ccnditions, I have no ohjection to
the City Council's approval on the ase of City lancl for
er~ction of this ~ign.

MAD,JR:np

60 Eddy Street e Providence, Rhode Island 02903 ~ (401) 421-7740
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~ ~ Zos~i~~ Bo~~d of Revsew
"Bui/d•'nb Pride In Provideflce"

City of Providence

~ and

~ North Main Associates~~
c/o Picerne Properties
75 Lambert Lind Highway
Warwick,RI 02886

Gentlemen:

JOSEPH R. PAOLINO, JR.
MAYOR

November 16, 1989

You are hereby notified that the City of Providence
and North Main Associates have fil~ed an application for
permission to be relieved from Sections 43-A-4 and 43-C-4
under Sections 91 & 92 of the Zoning Ordinance in the proposed
construction of a sign on a proposed city easement said sign
measuring 38' in height by 20' in width (at ~aidest point) and 3'
in depth. Applicant seeks relief from the use requirement
which does not allow sigr.s for commercial identification.

A public hearing will be held on the above application
on Wednesday, November 29, 1989, in the City Council Chamber,
City Hall, at six o'elock, p.m.

The Rules of the Zoning Board of Review of the City of
Providence, Rhode Island require that the owner appear in person
or be represented by an attorney, or send a letter addressed to
the Board delegating some person to represent the owner at said
hearing. The purpose of this rule is to assure that your
application will be properly presenteci ta the Loard.

Four (4) photographs of the subject property from
varying angles must be presented to the Board at the hear_ing.

By Order of the Zoning Board of Review.

fj spectfully,

..~- — 1 ` r,

( .~~.~~. -~ ~ _ ~~Cp--~-zc~..~~~..~?~ -~.. ~ ~
PELER D. CARNEVALE
SECRETARY

PDC/rr

cc Rose Mendonca, '~ity Clerk

\
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Zoning Board oi Review
"Buildrng Pride In Providence"

RESOLUTION N0. 7151

North Main Associates
c/o Picerne Investment Corporation
75 Lambert Lind Highway
Warwick, RI 02886

Ladies and Gentlemen:

JOSEPH R. PAOLINO, JR.
MAYOR

December 15; 19R9

At a meetinq of the Zoning Board of Review held on
Wednesday, No~ember 29, 1989, the following resolution was
adopted:

WHEREAS, the City of Providence (the "City") and North
Main Associates ("NMA") filed an application for permission to
be relieved from Sections 43-A-4 and 43-C-4 under Sections 91
and 92 of the Zoning Ordinance in the proposed construction of
a sign on a proposed easement to be granted by the City to NMA,
said sign,me~suring.38 feet in height by 20 feet in width (at
the widest point) and 3 feet in depth. Applicants sought
relief from the use requirements which do not allow signs for
commercial identification; and

WHEREAS, on November 29, 1989, the Zoning Board of
Review held a public hearing on said application at which NMA,
represented by counsel, and a remonstrant, appeared and
presented evidence and~, exhibits; and

WHEREAS, based u~on-the evidence presented and its own
knowledge, the Board makes the following findings and Order:

l. Evidence.

NMA first introduced evidence of a true copy of
Resolution No. '~41 of the City,Council of the City of
Providence approved November 6, 1989, by which the City, as the
owner of the prop~~rty upon which the sign in question is
proposed to be constructed, authorized the appearance of
Picerne, a general partner of NMA, on behalf of the City before
the Zoning Board.

NMA presented the testimony of three witnesses,
Anne F. Jannetti, Vice President of Commercial Property
Management for Picerne, Karl Ginsberg, President of Alco Sign
Company, Inc., and James M. Sloan IV, a real estate broker and
appraiser. The Board took note of Mr. Sloan's credentials (Ex.
17) and frequent testimony before the Board and qualified him
as an expert witness. ~

Each of the foregoing witnesses was sworn and
presented testimonial evidence. NMA also submitted a number of
photographs of Shaw's Plaza in Providence, the site of the
proposed pylon sign, and examples of other similar pylon signs
advertising Shaw's plazas. (Exhibits 3-16)



~ RESOLUTION NO. 7151

~

A. The ~s,ite of the proposed sign is on the easterly
edge of the public right of way known as Collyer Street,
approximately 190 feet northerly of the intersection of Collyer
Street and Smithfield Avenue in an area zoned R-3. Collyer
Street provides the major arterial access from Smithfield
Avenue to Shaw's Plaza, a recently opened retail shopping
center consisting of approximately 120,000 square feet of
leaseable area in which the lead tenant is Shaw's Supermarkets,
Inc. which operates a Super Shaw's Supermarket with
approximately 54,000 square feet, open 24 hours per day. There
is no traffic control device on Smithfield Avenue regulating
the flow of vehicles into Collyer Street.

B. PQs. Jannetti testified that Shaw's Plaza currently
has no identifying landmark from Smithfield Avenue and that
such a landmark is necessary.no~ only to identify the location
of the shopping center, but also to promote public safety among
motorists along Smithfield Avenue turning onto Collyer Street.
Ms. Jannetti also testified that because of the existence of
the freeway line along Smithfield Avenue and the topography of
the site which required the contruction of a retaining wall
along a portion of Collyer Street, it was not possible to
locate the proposed sign any closer to Smithfield Avenue than
190 feet. Finally, Ms. Jannetti testified that NMA will be
responsible for all rnaintenance of the proposed sign.

C. Mr. Ginsberg ~estified that he has been in the
sign business for 25 years and regularly constructs free
standing pylon signs of the kind proposed for this site. He
s~ated that only the western face of the sign would be
illuminated and that the sign panels advertising Shaw's would
be opaque, with only the letters being illuminated. He further
stated that the sign would be constructed with non-glare
materials. Finally, h~ te~tified that the proposed sign is
consistent with other pylon signs for shopping centers similar
to Shaw's Plaza.

D. Mr. Sloan stated that he examined the area in the
vicinity of the proposed sign and found that while there are
three residential structures adjacent to the site of the sign
which have been standing for many years, the prevailing use of
this area is heavily commercia~. In addition to Shaw's Plaza,
he pointed out the intensive commercial use of the North Main
Street area as well as the commercial uses on Smithfield Avenue
west of the site. Consequently, it was his opinion that the
construction of this sign would not substantially or
permanently injure the use of the neighboring property. He
further stated that in his opinion shopping centers of this
size require signage of this kind and that the proposed
location of the sign would be the best location in terms of
visibility and safety.

E. Remonstrant's testimony consisted of statements

that the proposed sign would be unattractive, was oversized,

and not close enough to Smithfield Avenue. Remonstrant offered

no expert testimony.

Based ~pon the foregoing evidence and its own

knowledge, the Bbard makes the following findings:

~

-2-



R~SOLUTION NO. 7151

1. Although the proposed location of the pylon sign
is in a R-3 zone, the surrounding area is heavily commercial in
nature.

2. The construction of the sign will not
substantially or permanently injure the surrounding area.

3. Shopping centers similar to Shaw's Plaza
typically have pylon signage like that proposed by NMA to
identify the location of the center and to facilitate the safe ^
flow of motor vehicle traffic from and to the center.

4. Collyer Street is a primary access route to Shaw's
Plaza. There are no traffic control devices at the
intersection of ~ ollyer Street and Smithfield Avenue and no
signs at or adja ent to the intersection identifying the
location of Shaw's~Plaza.

5. Because of the topography of the area in the
vicinity of the intersection of Collyer Street and Smithfield
Avenue, and the existence of the freeway line extending "
northerly of Smithfield Avenue, the proposed location and
height of the sign are appropriate to serve the public
convenience and welfare.

6. The inability of NMA to construct a pylon sign on
the proposed site will constitute a hardship in that there will
be no landmark visible from Smithfield Avenue to serve the
public and identify the location of Shaw's Plaza. Further, NMA
will suffer a hardship because patrons of Shaw's Plaza will be
denied the beneficial use of Collyer Street as a safe access
route to the center.

; 7. It w~s agreed that because the proposed location of the

sign is not located on~a lot, it is not necessary for IJMA to obtain

relief from the dimensional requirements of Section 43 of the

Zoning Ordinance.

8. The Board finds the testimony of NMA's witnesses
credible and persuasive. No competent expert testimony was
presented by remonstrant.

9. The Board has considered the advisory negative
recommendation of the Director of Planning (Ex. 2) and
disagrees that the pylon sign as proposed will have an adverse
impact on the visual quality of the area.

It is, therefore, ORDERED, pursuant to Section 92 of
the Providence Zoning Ordinance, that

The Board does hereby grant a variance from the
requirements of Section,•43-As~ ~nd 4.~-~-4 0~ ~he Zoriing~Ordinance to
permit the construction by NMA of a free-standing pylon sign
within the line of Collyer Street approximately 190 feet
northerly of the intersection of Smithfield Avenue and Collyer
Street, the precise location to be determined by NMA and the
City, substantially in accordance with the plans submitted to
the Board, subject to the following limitations:

(a) the height of the sign from the top of the pylon

to the ground shall not exceed 38 feet,

-3-
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~ ' RESOLUTION N0. 71:51.

' (b) the easterly face of the sign shall remain blank
and unlit,

(c) the primary sign panels advertising "Shaw's
Plaza" and "Shaw's Open 24 Hours" shall be opaque, only t~ie
letters being illuminated,

(d) not more than three (3) additional sign panals
sha11 be permitted, which may only be illuminated from the inter_ior,
the easterly face to remain blank and unlit.

_ By Order of the Zoning Board of Review.

. ~~~^'.. ~' ~~
--T

BF~,17CE ~i. LEACH, PnEMBER

cc: Carl I. Freedman, Esq.

ATTENTION: SECTION 92A UNDER THE ZONING ORDINANCE REQUIRES
THAT AIVY VARIANCE OR SPECIAL EXCEPTION GRANTED BY SAID
BOARD SHALL EXPIRE BY LIMITATION WITHIN SIX MONTHS
FROM THE DATE THE SAME IS GRANTED UNLESS THE APPLICANT
SHALL WITHIN SAID PERIOD EXERCISE THE RIGHT GRANTED BY
SAID DECISION OR RECEIVE A BUILDING PERMIT FROM THE
DEPARTMENT OF INSPECTION AND STANDARDS.

. ~
,

. 0782Z \
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~, .
EDWARD C. CLIfTON, ESQ.

cin souaTOR

Department of L.aw
"Building Pride In Providence"

February 14, 1990

James Petrosinelli, Chairman
City Council Committee on Public Works
c/o City Council Office
City Hall
Providence, Rhode Island 02903

Dear Councilman Petrosinelli:

JOSEPH R. PAOLINO, JR.
MAYOR

North Main Associates ("NMA") has petitioned the Committee
for the granting to it of an easement on a portion of Collyer
Street. The Petitioners are seeking a 10' x 30' easement on,
under and over the public area. The purposes for which they seek
the easement are the erection and maintenance of a sign advertis-
ing the recently developed shopping area. The petition was
originally referred to this Committee then transferred to the City
Council Committee on Property and finally reactivated here. These
actions were the result of some confusion over the "labeling" of
what precisely I3MA sought to obtain from the City. At this
time, the Petition is appropriately before your Committee.

NMA's petition is substantially different from the routine
petition seeking an easement or alternatively seeking permission
for an encroachment. It is different in that the Committee is
usually asked to permit an abutting property owner to encroach on
the public area immediately adjacent to the individual's realty;
in this instance, NMA is seeking an easement on public area which
is not immediately adjacent to its real estate.

This difference prompted a review of the legal rights and
relationships among the municipality, the public at large and
the rights of abutting landowners. It also sparked the
communications from Carl Freedman, Esquire and Paul Adler,
Esquire - attorneys for Nt~A (of which I have attached a
photocopy). In reviewing NMA's communication, and being aware
that Messrs. Freedman and Adler seek to persuade the Committee of
their client's perspective on this issue, this Department finds
that Taw presented is accurately reviewed, but we are not drawn to
the same conclusion as they. It appears that their conclusion may
or may not be correct.

60 Eddy Street • Providence, Rhocie Island 02903 • (401) 421-7740



James Petrosinelli, Chairman
City Council Committee on Public Works
February 14, 1990

Page Two

It is this Office's opinion that the issue which has arisen
by NMA's petition is unresolved in Rhode Island. The issue raised
is whether or not the City may allow an easement or encroachment
on land designated as a public passageway when the grantee or
encroaching party is someone other than the abutting property
owner. This Department could find no caselaw, statute or
regulation which undisputedly answers the question. The issue
remains open. The easement sought by NMA may well be a permitted
use of the public areas. The facts of the proposed easement will
show that no vehicular and virtually no pedestrian passage is
affected by the proposal, since a retaining wall extends almost to
the roadway and no sidewalk exists on the side of Collyer Street
on which the sign is planned.

In addition to these legal and factual conclusions, NMA,
being aware that there exists an unresolved legal issue, has, in
negotiation with this office, agreed to the following:

1. It will take the easement in a bargain and sale mode;
that is; to the extent tha~ we are able to give the easement, they
will have it. We will not make warranty in any way that we can
give the easement to NMA.

2. In the event it is determined (by a court of competent
jurisdiction) that we cannot make the grant of the easement, they
have agreed to execute any necessary documents to return the
easement and the area to the current status quo.

3. In the event the City of Providence, Stephen T.
Napolitano or any members of the Council or successors are sued
with respect to the granting of the easement, NMA, its successors
or assigns will indemnify and hold harmless all of th~ above as
well as defend the claim from its inception.

In light of these agreements, together with an agreement that
they provide insurance and are prepared to indemnify the City of
Providence against claims arising from the negligent maintenance
of the sidewalk, the City will be protected from legal liability
from an erroneous granting of the easement and the Committee may,
if it so wishes, grant the easement.



,James Petrosinelli, Chairman
City Council Committee on Public Works
February 14, 1990

Page Three

Finally, it has come to this Department's attention that the
• Department of Public Works and NMA have some understanding that
• NMA will maintain Collyer Street free of snow. This office

respectfully suggests that this Committee authorize and require an
' agreement to that effect.

Certainly feel free to contact me should you have any
questions.

• ECC/vav
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A T T O R N E Y S A T L A W ` .

One Park Row

Providence. Rhode [sland 02903
~ (401~'421-8030

Cable: LEVGO PVD Telex: 927614
Telempier. (401) 27?-9408

February 12, 1990

HAND DELIVERY `

Edward Clifton, Esq.
City Solicitor
City of Providence
Providence, RI 02903

Re: North Main Associates

Dear Mr. Clifton:

The letter from Carl I. Freedman of this office which
was delivered to you this afternoon mistakenly left out the
phrase "the impact on" in the last sentence of page two which
carries on to page three. That sentence should read

> "Therefore, because the impact on the right of the public and
abutting landowners resulting from the proposed easement is de
minimus, ..." In connection therewith, kindly discard the

• previous letter and substitute in place thereo£, the enclosed
- revised letter. I ap~logize for any inconvenience caused by

this circumstance.
i

If you have any questions, please do not hesitate to
contact me.

Very truly yours,

,~/:{C~~ ~r~' 
`~~...

Paul J. Adler

PJA:ec

Enclosures

cc: John T. D'Amico, Jr., Esq.

. . . . . . _ ~ ......O~i.~,.A,E:, _ . . . . . . --- -- - . _ . :--...~k
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Y A T T O R N E Y S A T L A W

One Park Row
Providence. Rhode Island 02903

' (401) 42I-8030
Cable: LEVGO PVD Telex: 927614
Telecopier:~401) 272-9408

February 12, 1990

~ Edward Clifton, Esq.
•~ City Solicitor

City of Providence
Providence, RI 02903

Re: North Main Associates

Dear Ed:

I am writing to set out the position of North Main
Associates concerning the construction of a free-standing pylon
sign at the edge of Collyer Street, north of its intersection
with Smithfield Avenue, advertising the location of Shaw's
Plaza. As you know, NMA has already received approval from the
Providence Zoning Board of Review to construct the sign.

. You have raised a question concerning the authority
of the City to grant an easement over a small, unimproved

~ portion of Collyer Street for purposes of locating the sign in
• question. For the reasons which follow, our research has

indicated that the City has such authority.
~

It is well established that, in the absence of special
circumstances, the owner of land abutting on a highway owns the
fee to the middle line of the highway, subject to easement of
passage and all rights incident thereto in favor of the general
public. See Newman v. Mavor of Newport, 73 R.I. 385, 392, 57
A.2d 173, 177 (1948) and Wolfe v. City of Providence, 77 R.I.
192, 205, 74 A.2d 843, 848 (1950). Accordingly, in Gill v.

' Town Council, Jamestown, 47 R.I. 425, 430, 133 A, 806, 808
• (1926), it was set forth that "an abutter has rights in the

public way, both as a member of the general public and in
~ addition certain special rights by reason of ownership of land

' adjoining the way (citations omitted)." Under Rhode Island

, .~.~,..a-~.~..~ ~,~ _, , .,... . . - - - - ~.~...~
`:.. ~..~ ~.~~..~:-R.a...~ _.~..:._ ...v~~.. ..~ .,..~. _ __ _ _ . ...~ _ . ,....~._ _......~.._ .. _ ~_..~,.,..,. _ . _~ _. ~._.~. -
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. Edward Clifton, Esq.
•~ February 12, 1990

Page Two

law, these special rights of the abutter consist primarily of
(1) "the right of access" which has been defined as nothing
more than an easement appurtenant to the land abutting a public
highway (See Armenian Church v. Dir. Pub. Works, 116 R.I. 735,
740-41, 360 A.2d 534, 536-37 (1976)), which right affords the
abutting owner with reasonable opportunity to enter and leave
his property through the use of the abut~ing way and ensures
that once the abutter arrives on that way he can proceed from
there to the general system of roadways (Id., citations
omit~ed) and (2) the right to use the highway from end to end
and from side to side (i.e., "to have the whole highway open"),
limited to the factual circumstances before the Court (Sullivan
v. Marcello, 100 R.I. 241, 244-245, 214 A.2d 181, 184 (1965)).

All Rhode Island cases we have examined confronting
the issue of interference with the special rights of an abutter
have been decided on the basis of a taking analysis. As a
result, with respect to the special rights of an abutter, it is
equally well established under Rhode Island law that an
abutter's special rights are subject to reasonable regulation
and cannot be taken away or materially impaired without first
adequately compensating the abutter. See Newrnan, 73 R.I. at
392, 57 A.2d at 177. Accordingly, courts have focused on
whether there has been so substantial or material diminution of
the right such that the abutter no longer has reasonable use of
that right (Armenian Church, 116 R.I. at 742 and 360 A.2d at
537 and Aust v. Marcello, 112 R.I. 381, 385, 310 A.2d 758, 760
(1973)) in which event, the abutter must be awarded just
compensation.

In the present case, the area in question lies beyond
the roadbed, outside the guardrail, in a gully or depression
substantially lower than the grade of the paved portion of
Collyer Street. Therefore, while the area is within the paper
boundary of Collyer Street, it is clearly not a part of the
public way. As a result, to the extent that the law prohibits
only substantial or material interference with or diminution of
an abutter's right of access and use, it is evident that the
impact of the proposed easement does not rise to that level.
To the contrary, the position of the proposed sign will not
interfere or diminish any right of access to or use of Collyer
Street by the public or abutters. Therefore, because the
rights of the public and abutting landowners resulting from the
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Edward Clifton, Esq.
• ~ February 12, 1990

Page Three

proposed easement is de minimus, at best, it is our view that
the City has the authority to grant the easement and should do
so on the same terms and conditions as were carefully
negotiated recently with your office.

My understanding is that The Public Works Committee
. will meet on Wednesday at 1:30 p.m. in The City Council
_ Chamber. At that time, we will be present with photographs and

plans showing the proposed location of the sign and will be
~ available to answer any questions that may arise.

Very truly yours,

C.e~'G~ ~..~e~./I~"~Ll~'t

Carl I. Freedman

cc: John T. D'Amico, Jr., Esq.
Ms. Anne F. Jannetti

2527F

~
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A T-T O R N E Y S A T L A W

One Park Row

~- Providence, Rhode Island 02903
(401) 421•8030

Cable: LEVGO PVD Telex: 927614
Telecopier: (401) 272•9408

February 12, 1990

.- Edward Clifton, Esq.
City Solicitor
City of Providence
Providence, RI 02903

Re: North Main Associates

- Dear Ed:

I am writing to set out the position of North Main
Associates concerning the construction of a free-standing pylon
sign at the edge of Collyer Street, north of its intersection
with Smithfield Avenue, advertising the location of Shaw's
Plaza. As you know, NMA has already received approval from the
Providence Zoning Board of Review to construct the sign.

.

You have raised a question concerning the authority
, of the City to grant an easement over a small, unimproved

portion of Collyer Street for purposes of locating the sign in
question. For the reasons which follow, our research has
indicated that the City has such authority.

►
It is well established that, in the absence of special

circumstances, the owner of land abutting on a highway owns the
fee to the middle line of the highway, subject to easement of
passage and all rights incident thereto in favor of the general
public. See Newman v. Mayor of Newport, 73 R.I. 385, 392, 57
A.2d 173, 177 (1948) and Wolfe v. City of Providence, 77 R.I.

, 192, 205, 74 A.2d 843, 848 (1950). Accordingly, in Gill v.
Town Council, Jamestown, 47 R.I. 425, 430, 133 A. 806, 808

- (1926j, it was set forth that "an abutter has rights in the
. public way, both as a member of the general public and in

addition certain special rights by reason of ownership of land
adjoining the way (citations omitted)." Under Rhode Island

_~
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law, these special rights of the abutter consist primarily of
(1) "the right of access" which has been defined as nothing
more than an easement appurtenant to the land abutting a public
highway (See Armenian Church v. Dir. Pub. Works, 116 R.I. 735,
740-41, 360 A.2d 534, 536-37 (1976)), which right affords the
abutting owner with reasonable opportunity to enter and leave
his property through the use of the abutting way and ensures
that once the abutter arrives on that way he can proceed from
there to the general system of roadways (Id., citations
omitted) and (2) the right to use the highway from end to end
and from side to side (i.e., "to have the whole highway open"),
limited to the factual circumstances before the Court (Sullivan
v. Marcello, 100 R.I. 241, 244-245, 214 A.2d 181, 184 (1965)).

All Rhode Island cases we have ezamined confronting
the issue of interference with the special rights of an abutter
have been decided on the basis of a taking analysis. As a
result, with respect to the special rights of an abutter, it is
equally well established under Rhode Island law that an
abutter's special rights are subject to reasonable regulation
and cannot be taken away or materially impaired without first
adequately compensating the abutter. See Newman, 73 R.I. at
392, 57 A.2d at 177. Accordingly, courts have focused on
whether there has been so substantial or material diminution of
the right such that the abutter no longer has reasonable use of
that right (Armenian Church, 116 R.I, at 742 and 360 A.2d at
537 and Aust v. Marcello, 112 R.I. 381, 385, 310 A.2d 758, 760
(1973)) in which event, the abutter must be awarded just
compensation.

In the present case, the area in question lies } beyond
the roadbed, outside the guardrail, in a gully or depression
substantially lower than the grade of the paved portion of
Collyer Street. Therefore, while the area is within the paper
boundary of Collyer Street, it is clearly not a part of the
public way. As a result, to the extent that the law prohibits
only substantial or material interference with or diminution of
an abutter's right of access and use, it is evident that the
impact of the proposed easement does not rise to that level.
To the contrary, the position of the proposed sign will not
interfere or diminish any right of access to or use of Collyer
Street by the public or abutters. Therefore, because the
impact on the rights of the public and abutting landowners
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LICHT S~ SEMONOFF
~ ;.

' . Edward Clifton, Esq.
February 12, 1990

., - Page Three

resulting from the proposed easement is de minimus, at best, it
is our view that the City has the~authority to grant the
easement and should do so on the same terms and conditions as
were carefully negotiated recently with your office.

My understanding is that The Public Works Committee '
will meet on Wednesday at 1:30 p.m, in The City Council
Chamber. At that time, we will be present with photographs and
plans showing the proposed location of the sign and will be
available to answer any questions that may arise.

Very truly yours,

~~~%? ~ ~j~~'''..C~a~~

Car1 I. Freedman

cc: John T. D'Amico, Jr., Esq.
Ms. Anne F. Jannetti

2527F



CITY OF PROVIDENCE, RHODE ISLAND . MAyOR JOSEPH R. PAOLINO, jR.

Rose M. Mendonca

City Clerk

Clerk of Council

Clerk of Committees

March 19, 1990

Mr. Anthony Del Uicario
North Main Associates
75 Lambert Lind Highway
Warwick, R. I.02886

Dear Mr. Del Vicario-,

Michael R. Clement

First Deputy

Jeaa M. Angelone

Second Deputy

Enclosed is certified copy of Resolution No. 127,

approved March 16, 1990 by His Honor the Mayor.

The said resolution having been passed by the City

Council, is self-explanatory.

Very truly yours,

~~_~t ~'LQ~ ~--b~ ~v~

Rose M. Mendonca
City Clerk

RMM/bp

Enc.



CITY OF PROVIDENCE, RHODE ISLAND . MAyOR JOSEPH R. PAOLINO, jR.

Rose M. Meadonca < ~ ~' • '

City Clerk ~ °jq'

Cterk of Council ~~' "~~a a
~o~I

Clerk of Committees D E PA R T M E N T O F C I T Y C L E R K
CITY HALL

March 19, I990

Carl F. Freedman, Esq.
Licht & Semonoff
One Park Row
Providence > R. I.02903

Dear Mr. Freedman,

Iviichael R. Clement

First Deputy

Jeaa 1~. Angeloae

Second Deputy

Enciosed is certified copy of Resolution No. 127,

approved March 16, 1990 by His Honor the Mayor.

The Said resolution having been passed by the City

Council, is self-explanatory.

Very truly yours,

Rose M. Mendonca
City Clerk

RMM/bp

Enc.



EDWARD C. CLIFfON, ESQ.
~ , cin souuroR

Department of [.~w
"Building Pride In Providence"

P~lay 17, 1990

Michael Clements,
Deputy City Clerk
City Hall
Providence, Rhode Island 02903

RE: SHAW'S PLAZA

Dear Mike:

JOSEPH R PAOLINO, JR.
MAYOR

Pursuant to our discussion relative to the above matter,
enclosed please find a copy of the Certificate of Insurance
and the Easement and Maintenance Agreement.

Should you have any ~uestions, certainly feel free to call me.

Very~truly yours,

, -~~4
~

John T. D'Amico, Jr.,
S~ecial Counsel

JTD/sms
cc: James Suzma~, Direc~or of Public Works

60 Eddy Street o Providence, Rhode island 02903 0 (401) 421-7740
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EASEMENT AND MAINTENANCE
AGREEMENT

THIS AGREEMENT made this day of , 1990,

by and between THE CITY OF PROVIDENCE, a municipal corporation

existing under the laws of the State of Rhode Island (the

"City") and NORTH MAIN ASSOCIATES, a Rhode Island general

partnership ("NMA").

WHEREAS, NMA is the owner of a certain shopping center

currently designated "Shaw's Plaza" (the "Shopping Center")

located partially in the City of Pawtucket and partially in the

City of Providence, Rhode Island, presently identified as Lots

5 and 226 on Plat 75 of the Tax Assessor of the City of

Providence and Lots 79 through 102, inclusive, on Plat 62A of

the Tax Assessor of the City of Pawtucket; and

. WHEREAS, NMA proposes to construct a free-standing

pylon sign (the "Sign") on land of the City on the easterly ,

side of that public right of way designated Collyer Street,

situated northerly of the intersection of Collyer Street and

Smithfield Avenue; and

WHEREAS, by Resolution No. 7151 dated December 15,

1989, (the "Resolution"), the Providence Zoning Board of Review

• granted NMA relief from the Providence Zoning Ordinance for the

purpose of authorizing NMA to construct the Sign, in accordance

+~
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with certain specifications set out in the Resolution, the

precise location of the Sign to be determined by the City and

NMA; and

WHEREAS, the City and NMA have reached agreement

concerning the location of the Sign and certain

responsibilities relating to the maintenance thereof,

. NOW, THEREFORE, the parties agree as follows:

1. Grant of Easement. The City grants to NMA a

right and easement to enter, pass, and repass, by vehicle and

by foot, upon a rectangular portion of the public right of way

identified as Collyer Street, approximately one hundred ninety

(190) feet northerly of the intersection of Collyer Street and

Smithfield Avenue, ten (10) feet in width and thirty (30) feet ~

in length, as shown with more particularity on Eghibit "A",

attached hereto (the "Easement Area") for the purpose of

, constructing, locating, maintaining, and reconstructing a

free-standing pylon sign advertising the location of the Center

and certain commercial establishments therein.

2. Term of Easement. The Easement granted herein

and the rights and obligations relating thereto shall be deemed

to commence on the date hereof and shall continue in full force

and effect for a term of twenty-five (25) years; provided,

. however, NMA may retain said grant for five (5) successive

option periods of five (5) years each, each of said option

periods to be entered into only with the approval of the

+~
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Providence City Council upon terms and conditions to be

negotiated between the said City Council and NMA before the

commencement of each option period.

3. Pavment. The annual payment for said grant for

the initial twenty-five (25) year period shall be $14.33 which

shall be paid in advance on the first business day of each

• renewal year.

4. Maintenance. NMA, at its sole expense, shall

maintain and repair the Sign so that, at all times, it shall be

in good order and working condition.

5. Indemnification. NMA shall indemnify and hold

the City and members of the City Council harmless from and

against any loss, cost, causes of action, damages, and expenses

incurred by the City arising out of the actions or omissions to

act by NMA with respect to the Sign, including, but not limited

to the erection and maintenance thereof.

6. Insurance. NMA shall provide the City with proof

of personal injury and property damage insurance in an amount

not less than One Hundred Thousand ($100,000.00) Dollars,

naming the City as an additional insured with respect to the

matters referred to in this Agreement.

7. Compliance With Laws. NMA will comply with all

. applicable laws, ordinances, and regulations relating to the

use and maintenance of the Sign.

8. Assessment of Abutters. In the event that the

City is entitled to assess abutting property owners for the
~
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private use and occupation of the public highways, nothing

contained in this Agreement shall in any manner affect the

right of the City to change and collect rent for the use of

Collyer Street or any successor or assign in interest.

9. Reverter. In the event that NMA fails to comply

with the provisions of this Agreement or any further

, restrictions imposed by the Mayor or the City Council or the

City Solicitor, this Agreement shall terminate and be null and

void and the Easement Area shall revert to the City.

10. Bindincl Effect. This Agreement and the rights

and obligations contained herein shall constitute covenants

running with the land and shall be binding upon and inure to

the benefit of the City and NMA, their successors, grantees,

mortgagees, and assigns.

IN WITNES WHEREOF, the undersigned have caused their

authorized representatives to execute this Agreement as of the

date first above written.

NORTH MAIN ASSOCIATES

By: PICERNE INVESTMENT
Witness: ~ CORPORATION, General Partner

By:

Witness: THE CITY OF PROVIDENCE

~
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STATE OF RHODE ISLAND
COUNTY OF

In on the day of , 19 ,
before me personally appeared , President of
Picerne Investment Corporation, General Partner of North Main
Associates, to me known and known by me to be the party eAecuting
the foregoing instrument and he acknowledged said instrument by
him executed in his said capacity to be his free act and deed and
the free act and deed of the said partnership.

STATE OF RHODE ISLAND
COUNTY OF PROVIDENCE

In Providence on the
before me personally appeared
the City of Providence, to me
party executing the foregoing
instrument by him executed in
and deed and the free act and

~

Notary Public

day of , 19 ,
, of

known and known by me to be the
instrument and he acknowledged said
his said capacity to be his free act
deed of the City of Providence.

-5-

Notary Public
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Department of Law
60 Eddy Street

Providence, Rhode Island 02903

MIKE CLE'MENTS
DEPUTY CITY CLERK
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