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~ ~ ~ THE CITY OF PROVIDENCE
STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS RAF

~ RESOLUTION OF THE CITY COUNCIL
No. 678~ .

Approued- . Oc:tob:e ~l<4 , :~ 19 83

' ~ RESOLVED THAT, pursuant to Section 416(6) of the

City Charter, the Board of Park Commissioners, throua~. His ~-Ionor_

the Mayor, as Chairman, is authorized to execute a lease to Biltmore

~~ Hotel Associates, of Biltmore Park, so-called, bounded by Dorrance,

i Francis and Exchange Streets, in the City of Providence, R.I., as

per copy of lease submitted herewith, and in accordance with Resolution

~ of the Board of Park Commissioners duly passed at its meeting of

September 22, 1983.
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~~ +., -_ . ~ ~ RESOLUTION AUTHORIZING THE , ' ,
; BOARD OF PARK COMMISSIONERS, , ,
~. w THROUGH HIS HONOR THE MAXOR,

AS CHAIRNlAN, TO EXECUTE A
- LEASE TO BILTMORE HO~TEL

a ASSOCIATES. (copy submitted)
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~ ~ ~ ~ (;1'I'Y OF 1'1tUVIll1:NCE

.. l.,~ncllord

and

BILTh1URE HOTEL ASSOCIATL-S

Tenant

Providence, Rhode Islar,d

Dated: As of , 1983
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'I'HIS 1.EAS1: i.s made as of thc d.~y of , 1983 by F
~ and between the CI1'Y OF PIZOV1llLNCI;, }ttlODL ISLAND ("Lancilord") ~

.~ h.avinb an address al c/o SuI>crintcn~lcnt c~f Parks, Rogcr ;
Williams I'ark, Yrovidence, Rhode. Island 029U3,. and 131LTMOItE ~
110'TI:L ASS~CIA1'I;S, a iiliacle Tsla~~d j~Fi]'iI1~iS}llj) h~.~vin~; ~n ~fiicc

~ . a[ I~ennedy Plaza„ PI"OVlfjCflGe,.ithe~~lc lsland 0"L903("'I'enant"). ; i

. W 1 T N~E S S E"f lI: ;~
~

WHEREAS, Landl~rd agreed to lease to the "1'enant that ;
certain pa.rcel of land and tl~e itn.provements thereon, located in
Providence, Rhode Island, and bounded by Dorrance, Francis and ~
Lxchange Streets (the "~'remises); f ~

~

NOW, THEKEFORE, in consideration of the rnutual promises ,
hereinafter set~ forth and for other good and valuable
consideration, the receipt whereof is hereby acknowledged, ,
Landlord an~ Tenant hereby agree,as follows:

l. Demised Premises.

Landlord, for and in consideration of the rents hereinafter
_ reserved by Landlord and the covenants and agreements ,

hereinafte.r contained on the part of Tenant, by these presents .
' does hereby lease, to Tenant, and Tenant does hereby take and ~'
. hire from Landlord, up.on and subject to the terms and ~~'
" conditions hereinafter expressed, the Premises, ;;,

TOGETHER with all right and interest, if any, of Landlord ~~
' in and to any easement appurtenant to said parcel of land, but I~.

no limitation or terminat'ion of any such right or interest
shall affect this Lease or any of Tenant's. obTigations ,.
hereunder.

SUBJECT, however, to the condition and state of repair the
Premises may be in at the date heieof.

2. Term.
~ ~

~ TO/EiAVE AND TO }IOLD the Preinises unto 1'enant, its legal
representatives, successors, and assibns, for ~a term to
conmence on the date hereot and to end at 11:59 p.m. on the ~
si~th anniversary hereof, provided that Tenant and Lar~dlord ;,

, - ~
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+ Sh~ll h~ve thc ri.~;hl to extencl ~liis lcriisc ~OI' f OI~Iy - l1117C' (~ly)

,,,~~!;{ A' . adclitl~nal ~~criocls c~f onc~ ycr~r c~,cl~. '1'lii~ L~t~sc shal]

;4,~- automatically be extendecl unlcss "1'cn<~nt o~~ l,:~ncllorcl notil~ies
the other party of its desire to terminatc this Lease at least
GO days prior to the exj~iration of the tlierr~ currer~t. tecm in

- w}~ich ev.ent tttis Lease shall terininate at the end oi t.he then

~ current term.

3. Rent.

3.1 Tenant covcnants. and agrees to pay to Landlord rent

for the Premises ("Rent") at the rate o~ $1.OU I~cr year. Such

Rent shall be pay.able in advance on the first ~usiness day o£
each year during the term of this Lease, .coiuniencing o.n the date
hereof .

3.2 It is agreed that nothing contained in this Lease
shall be deemed or construed as creating a partnership or joint
venture between Landlord and Tenar~t or between Tenant and any

other person, or cause Tenant to be responsible ir~ a»y way for
the debts or obligations of Landlord or any other person.

4. Pavment of Taxes.

Landlord shall cause the Premises to reinain exempt from any
and all real estate taxes.for so long as this Lease shall
remain in effect.

5. Repairs and Maintenance.

• 5.1 Throughout the terin of this Lease, but . subject to the
. terms of Section 5.2 hereof, Tenant, at its sole cost and

~ expense, .shall take good care of the Preinises and keep all
• sidewalks adjoining the Premises in a litter free•condition,

ordinary wear excepted. Without limiting the foregoing, Tenant
' shall be responsible for maintaining and takir~g care of the

plants, grass, trees and other vegetation which is on the
Premises from time to time and .for the first six years of this
Lease, the underground sprinkler system on the Premises,
provided, however, Tenant shall have rio liability Ior any
losses to such vege~ation on the Premises unless such loss is
the result of Tenant's gross negligence and no liability for
the underground sprinkler in the event this Lease is renewed
beyond the initial term. .

5.2 ~Landlord shall be required to furnish adequate police
and fire service or to make any major re~~airs in or about the

~ Premises which are required to maintain the Pi~emises in good
order and repair, but are not matters of routine maintenance
and therefore Tenant's responsibility pursuant to Section 5.1.
Landlord's liability for such repairs shall be limited to

- 2-
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,~;,,~ :; Landlord incurrin~; exJ~e:nses u{~ tc~ `~l0,UU0 (wl~ic:h ~iniourit sl~all

Ri,9~ increase propartic.~nat~.~]y witl~ <iny ch~inf;e in t.h~~ Cc~nsuiner Price

'~{~ 1»dex, or ollicr similsr inc7ux. ii such incicx.is cliscc~iitinucd, as
;,,
.~ published~ b~ the redcral Governmcnt with the index published
;;

-~ for the ycar endinb lleccwber 31, ]983 scrvin~; .,s the t~ase y~ar

,~' „ j~cr year [or out-of-~~ocket exl~enses. ALter Lancilord has spent

such amount, neither party shall have ai~y lial~ility for

" maintenance and repair of thc Premises, but each uiay in its

sole.discr.etion perform or make such mainten~+nce and repairs.

" 5.3 Landlord shall also J>r- ovicle the electi~icity to oPerate

I whatever street lights are currently locatcd o.n ttie .I'retni.ses

', and Tenant shall be resPo.nsible Lor providin~ any other

' utilities required for the operation of the Premises.

5.4 ~t~ithin three (3) inonths of t}~e coriimen~er~ent of this

Lease Landlord shall plan and landscape, and from time to time

ther.eafter the Landlord may plan and landscape, the t'remises at

its sole expense. Such plans and the execution thereof shall

be subject to Tenant's approval which shall not be unreasonably

withheld. Tenant may terminate this Lease at any time in the

event Tenant and Landlo.rd cannot agree on landscaping plans or

the m is Uy which such plans are executed.

~ L a ~,,d t o~ c~
5.5 .~+~t will install, at its expense, an. underground

sprinkler £or the Premises. Such system shall become the

property of Landlord upon the ter~ninatioii of this Lease.

6. Use of Premises.

6.1. Tenant shall use the Premises as a park which shall

be open to the public at all reasonable hours. Such use shall

be subject to such reasonable rules and regulations as Tenant

shall impose from•time to time.

6.2 Landlord may, in accot-dance with its usual procedures

and with the prior written consent of Tenant, issue permits for

the use of the Premises. So long as Landlord provides Tenant

with such information as Tenant reasonably requires to make a

detennination as to such request, Tenant shall not unreasonably

withhold or delay sucli consent.

7. Insurance.

7.1 Tenant, at,its own sole cost arid expense, shall,

throughout the entire term of this Lease, procure `and maintain

comprehensive.general public liability insurar~ce a~ainst claims

for bodily injury, death or propei-ty dama~;e occurrin~ upon, in

or about the Premises, including, ainong other things, such

insurance to afford immediate protection at the date of

-3-
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l>t~rson, an.ci Eo tl~c 1 irni t ot noL ]css tl~.in :j~l ,UUO,OOU in res}>cct

c~f any onc oc.curr~~nce, ancl t~ tl~c 1 i ini t <~f ~~ot 1 css than

$250,U00 for pro~>erty d~,inage, and such protecticai~ may concinue

at not lcss tl~an tl~c s<.~me l.iinits until rcyuire~l co be chan~;ed

by .Landlord in writin~ hy rc~►son ~of ct~.~ngcd ecpnc~mic eor~ditions

making such protection in~clei{uate.

7.2 Losses
Tenant shall be
by and sha11 be

under any policy of insur~ince provided by

adjusted with the insurers and/or underwriters

payable to Tenant.

7.3 Landlord shall maintain such insurance as it shall

deem apropriate for any insurable property on the Premises and

for any other liability Landlord may ir►cur with respect to ttie

Premises. '

8. Chans;e.s and Alterations by Te_nant.

8.1 Tenant shall have the right at any time and from ti.me

io time during the terrn of this Lease to make, at its own sole,

cost and expense; changes and alterations in or to the Premises.

8.2 No change or alteration (re~ardless of trie estimated

cost thereof) shall be made Without Landlord's prior corisent if

the proposed change or alteration would rnaterially•change the

character of all or a portion of the Prernises.

9. A9iscellaneous.

.. 9.1 Tenant shall not enter into any sublease of all or any

~ port.ion of the Premises or assi~n or transfer this Lease

• without the prior written consent of Landlord, which consent

shall not be unreasonably withheld, provided, however, that no

• such consent shall be required for any assignment or sublet to

a successor to Tenant as owner of the Biltmore Plaza l~otel.

9.2 Landlord also hereby warrants and represents to

Tenant, as of the date hereof that no consent,. approval or

other action of or filing is required in connection with the

execution, delivery, observance or performance by Landlord of

this Lease or any other transactions herein pr~vided for that

l~as not previously been obtained.

9.3 Tenant will cooperate with any governmental agency if

federal, state or local fi~nds become available for use in

restoring or improving the Premises.

-4-
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10. lndeini~i f icat i<,~~.
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10.1 '1'enant a-Y~]incle:uinify ,inci sav~; L.~i~cilord h~rmless
~~'~; Ir~i~1~'---a-Hcl--a~ainst, ~nd st~~ll rciml~urs.c~ 1.:~~idloi~d for, all

;,r liabilities, obligations, daina~;es, fines.., penalties, clalms,
~~ demands, costs, charges, judbments ancl exr~enses, including, but
+~ not limited to, reasonable att.orncys' fccs, which may be

imposed upon or incurred or paid or asscrtcd abaiirst Landlord

or Landlord's interest in thc Prr.wi5es hy rcason of or in

I., connection with any occurrence durin~ the term of this Lease on

I
or about the I'remises, which are caused by any grossly

neblibent act committed by '1'enant, its abents, servants or

employees.

10.2 Landlord shall indemnity anci save Tenant harmless
from and against, and shall reimburse T'enant for, all

liabilities, obligations, damages, fines, penalties, claims,

demands, costs, charges, judgments and expenses, including, bat
not limited to, reasonable attorneys' fees, which may be
imposed upon or incurred. or paid or asserted against Tenant or
Tenant's interest in the Premises by reason of or in connection
with any occurrence during the term of this Lease on or about
the Premises, ott►er than such liabilities as are ~aused by any
grossly negligent act committed by Tenant, its agents, servants
or employees, or with respect to expenses incurred by Tenant
for which Landlord is not obligated under the provisions of
this Lease to reimburse Tenant.

11. Conde~nnation.

• 11.1 If at any time during the terrn ~f this Lease, the
. whole or any part of the Premises shall be taken by any lawful

~ power or authority by the exercise of the right of condemnation
- or eminent domain, this Lease, at the Tenant's option, and the

term hereof shall terminate and expire on the date of such
' taking.

11.2 ~Tenant agrees not to object to any condemnation of
the Premises by Landlord or other authority for use as a
so-called "Auto Restricted Zone".

12. Estoppel Certificates.

12.1 Tenant agrees at any time and from tin,e to time, upon
not less than ten (10) days'. prior notice by Landlord, to
execute, acknowledge and deliver, without charge, to Landlord,
or to ariy person desibnated by Landlord, a statement in writing
certifying that this Lease is unmodified (or if there have been
modifications, identifying the .same by the date thereof and'
specifying the nature thereof), that Tenant ~has not received

-5-
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any notic:e of cleEault or notice oC teruiin;i~ie>>i oi. this Lease
(or if Tr.nar~t has r~~cc~ivc~l suc:l~ ,~ i~c~ti~c, tl~.~t. it ]ias hccn
i~e~!oked, if such be the case), tl~at to the knowleclge of Tenan,t
>>o Event oE llefault cxists 1~ciCU11(JCI- ~Or if an~~ s~cl~ I:vent of
Ueiauit does exist, spr.cifyinb tt~e s~~u~e aud statin~ that the
same has t~een c~red, if such l~e the case), thr~t .Tenant to its.
knowledge , has no clai►ns or offsc:ts a~;ainst Lancllord hercunder
(or if 1'enat~it tias any such claims~ Sj)CC1.IylIIF; thc same~), and
Cl~e datr,s to whicl► the RenL an<1 ot:l~er~ sutns and chargcs payable
by 'I'enant hereunder have been paid.

1Z.2 Landlord agrees at ar►y time and from time t.o time,
upon not less tlian ten (10) cJays' prior written notice by
'renant, to execute, acknowledge .and cleliver, without charge, to
Tenant, or to any person desihnated by 1'cnant, a statement in
writing stating that this Lease is unmodified (or if there be
►nodifications, identifying t~t~e saine by the date thereof and
specifying the i►ature thereof), that no r~otice of default or
notice of termination of this Lease has been served on Tenant
(or if Landlord has served such notice, that the.same has been
revoked, if such be tt►e case), that to Landlord's knowledse no
Event of Default does exist, and the date to which the Rent
has been paid by~Tenant.

13. Conditional Limitations--Default Provisions.

13.1 If any one "or more of the following events (herein
sometimes c•alled "Events of Default") shall happen:

13.1.1 If default shall be made by Landlord or Tenant in
the performance of or cornpli.ance with any o£ the covenants,
agreements, terms or c.onditions contained in t}~is Lease,. and
such default shall continue.for a period of fifteen (15) days
after notice thereof from the other party hereto, or, in the
case of a default or a contirigency which cannot with due
diligence be cured within such period of fifteen (15) days,
such defaulting party fails to proceed with all due diligence
within such period of fifteen (15) days to cure the sa►ne and
thereafter to prosecute the curins of such default with all due
diligence (it being intended that in conriection with a default
r~ot susceptible of being cured with due diligence within
fifteen (15) days that the ti►ne to such defaulting party within
which to cure the same shall be extended for such period as may
be necessary to complete the curing thereof with all. due
diligence); or

13.1.2 If Tenant shall file a voluntary pefition in
bankruptcy or shall be adjudicated a bankrupt or insolvent or
shall file any petition or answer secking any reorganization,
arrangement, recapitalization, reacljustment; liquidation,

~
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.-~~Y dissolut.ion OT Sllllllar rclicf iinder ~~ny J~resent or future

~''~ 1=ccleral Ii;.~nkru~~tcy Act c~t' auy u~hcri- ~~tescnt or future

=~', applical~le Fe~deral, state or otl~~;r statute or law, or shall

seek or consent to or acquiesce in the appointment of any

~~/ trustee, receiver or liyuidator of 'I'enant or of all or any

~~ ~ substantial part of its ~~i~o~>erties or of the Pr- oJ~erty,_ or sliall

make ati assi~;nment for the bc~nciit ~i~ crcditors, ~r stiall admit

in writing its or their i.riability to pay its debts Scnerally as

ttiey become due; or

13.1.3 If within sixty (60) days after the coiumencement of

any proceedin~;s against Tenrint seeking any reorganizat.ion,

arrangement, recapitalization, readjustment, liquidation,
dissolution or similar relief under the present or any future

Federal Bankruptcy Act or any other present or future

applicable Federal, state or other statute or law, such

proceedings shall not ha.ve been dismissed, or if, within sixty

(60) days after the appointment, without the consentor

acquiescence of Tenant, of any trustee, receiver or liquidator

of Tenant, or of all or any substantial part of its properties

or of the Premises, such appointment shall not have been
vacated or stayed on appeal or otherwise, or within sixty (60).
days after the expiration of any such stay such ap}~ointment
shall not have been vacated;

then and in any such event of default, t.he non-defaulting party
at any time thereafter (but prior to the curing of all such
Events of Default) may give notice to the defaulting party

. specifying such Event of Default or Events.of Default and

stating that this lease and the term hereby demised shall

~ expire and terminate on the date specified in such notice,

~ which shall be at least 5 days after the giving of such notice,
and on the date specified in 'such notice this lease and the

~ term hereof shall expire and terminate with the same force and

, effect as though the date so sp.ecified were the date herein
originally fixed as the ezpiration date of the term of this
lease and all rights of the parties under this lease shall
expire and terminate.

13.2 .Upon any expiration or termination of this Lease
Pursuant to Section 13..1 of this Article, or an}~ termination by
or resulting from summary proceedings or otherwise, Tenant

shall quit and peaceably surrender the Premises to Landlord.

14. Invalidity of Particular Provisions.

If any term or provision of this lease or the application
thereof to any ~erson or circumstance shall, to any extent, be

invalid or unenforceable, the remainder o£ this Lease, or the

application of ~ such term ~ or provision to ~~ersons or

-7-
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`'"` circumstanccs othcr r.h;ii7 ttiosc as to wt~ict~ it is held i~~valida~~,Ea~?: .

~;~.,,'~' or unenforceable, shall not be effc~cteei tl~~:reby, and each term

~"'`"~ ar~cl provlsion oL this Lease shal] be vali~l tincl be enEorced to

`~ the.fullest extent perinitted by law.~s~ , ' .

~ 15. Notices.'• -- - ---

All notices, reyuests, demands, consents,. approvals, and
., other communications which niay or are required to be served or

given hereunder (for the purposes of this Article collectively
called "Notices") shal:l be ii1 writing and shell be sent by
registered or certif~ied mail, return receipt rec~uested, postage
prepaid, addressed to the party to receive such Nocice at his
or its address first above set £orth. Copies ~f any notice to
Tenant shall also be sent to Michael L. l~enry, Esq., Dunfey
}lotels, 500 Lafayette Road, Ham~ton, New Hampsliire 03842.
Lither party may, by Notice given as aforesaid, change its
address f.or- all subsequent Notices, except that neither ~party
inay require Notices to it to be sent to more than two
addresses. Except where otherwise expressly provided to the
contrary elsewhere in this Lease, Notices shall be deemed given
when mailed in the manner aforesaid.

16. Condition of and Title to Pi•operty.

Tenant represents that the Premises , and the present uses
and non-uses thereof, have been examined by T'enant, and Tenant
agrees that it will accept the same in the condition or state
in which they or any of them r~ow are, without representation or
warranty,.express or implied in f.act or by law by Landlord.

17. Quiet Enjoyment.

Landlord covenants that Tenant, upon paying the Rent and
all other sums and charges.herein provided for and observing
and keeping all covenants, agreements and conditions of this
Lease on its part to lae observed and kept, shall quietly have
and enjoy the Premises during the term of this Lease, without
hindrance •or molestation by a.nyone claiming by, through or
under L~andlord, subject, however, to the exceptions,
reservations, and conditions of this Lease.

18. Oral Chan~e or Termination.

This Lease and the documents referred to herein contain the
entire agreement between fhe parties pertainin~ to the subject
matter hereof, and any executory agreement hereafter n~ade shall
be.ineffective to cliange, modiEy or dischar~;e it in whole or in
part unless sucri executory agreement is in writing and signed
by the party against whom enforcement of the change,
modification or discharg~ is sought. This Lease cannot be
ctianged or terminated orally.

:
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'`" Landlord agrees that ttic oblibations of kiiltmore Hotel

Associates as Tenant under or with respect to this Lease do not

~ ' constitute personal oblibations of tl~c' ~~3I~tI1CI~5 of ]3iltmore

.-, Hotel Associates, or any of such ~~artnec~s, ,~nd shall not create

or involve any claim abainst, or pc'I"SOIl31 liability on t}~e part

of ~ any of theiu and tt►at Laridlord will. lo~~k solely to the

~a assets of I~iltmore Hotel Associates for satisfaction of any

l.iability of Landlord iii respect of this Lease and will not

seek recourse against such partners or any of theni or any of .

their personal assets for sUch satisfaction.

20. Successors and Assi~ns.

The covenants, conditions and agreements in - this Lease

shall bind and inure to the benefit of Landlord ar~d Z'enant and,

except as otherwise provided in this Lease, their res.pective

legal representatives, permitted successors and assigns.

IN WITNESS WHEREOF, the parties hereto have duly executed

this instrument as of the day and year first above written.

BILTNIORE }~OTEL ASSOCIATES

By: , as
general partner

.

By

CITY OF PftOVIllENCE

~y

By

~ ~.

~Y

IIy

By
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On this day of , 1983, personally
'~ ~ appeared , to rne }CIIOWII and known t~y me to

be .a general partner of I3i 1 tmore flotel Associates, the party~,~
executing the ioregoin~ instruinent, ancl acknowledged said
instruwent by him executed in i~is said ~capacity to be his free

.. act and deed in such capacity and the free act and deed of said
partnership.

otary I?ublic

STATE OF RHODE ISLAND

COUNTY OF PROVIDENCE

On this day of , 1983, personally

appeared [], to me known and known by me to be a
of said City of~ Providence,•the party executing the foregoing
instrument, and acknowledged said ins.trument by. him executed in
his said capacity to be his free act and deed in such.capacity,

; and the

~

free act and deed of said City.

~ Notary Public

-10-


