EFFECTIVE WITHOUT THE MAYOR'S SIGNATURE

ity of Probidence

STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS

---- Hy

RESOLUTION OF THE CITY COUNQIL

No. 249
EFFECTIVE June 5, 2017

RESOLVED, That the Members of the Providence City Council
hereby Endorse and Urge Passage by the General Assembly of Senate Bill 2417
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STATE OF RHODE ISLAND

IN GENERAL ASSEMBLY

JANUARY SESSION, A.D. 2017

AN ACT
RELATINGTO LABOR AND LABOR RELATIONS -- FATR EMPLOYMENT PRACTICES

Introduced By: Senators Goldin, Goodwin, Sosnowski, Paiva Weed, and Cayne
Date Introduced: March 15, 2017

Referred To: Senate Labor

It is emacted by the General Assembly as follows:

SECTION 1. Legislative findings and intent. It is the intent of the general assembly to
combat wage discrimination based on sex by strengthening and closing gaps . existing wage
discrimiation laws.

SECTION 2. Sections 28-6-17, 28-6-18, 28-6-19, 28-6-20 and 28-6-21 of the General
Laws in Chapter 28-6 entiled "Wage Discrimination Based on Sex” are hereby amended to read
as follows:

28-6-17. Definitions.

As used in this chapter:

£a3(1} "Director” means the director of labor and trainiug,

){2) "Employee" as-used-in-§§-28-6-17—28-6-21 means any person employed-fordice

idne! suffered o permitted to work by an emplover. For

the purposes of this chapter, and independent contractors and subconiractors shall npt be

considered employees.

€3(3) "Employer" includes any person acting in the interest of an employer directly or
indirectly.

{4 "Employment” means any employment under confract of hire, expressed or
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1 implied, written or oral including all confracts entered info by belpers and assistants of
2 employees, whether paid by employer or employee, if employed with the knowledge, actual or
3 copstructive, of the employer in which all or the greater part of the work & to be performed
4 within the state,

5 3) "Wape" means all amounts at which the labor or service rendered is recompense
6  whether the amount is fixed or ascerfained om a time, task_piece, commission basis, or other
7 method of caloulting the amount, and includes benefits.

8 (6} "Wagp history" means the wapes paid to an applicant for employment by the

9  applicant's current emplover and/or previous emplover or employers,

10 28-6-18. Wage differentials based on s‘ex prohibited.

11 (a) No employer shall disciminate in the I;aymfmt of wages as between the sexes ershell
12

I3 emplayees for equa a5 comparable work when viewed as a

14 e site of skill, effort, and responsibility, and _performed under similar working conditions
15 except where the emplover meets the standards set forth out in subsection, (b) of this section.

16
17
13
19

20

26 A wape differential is permitted when the e er demonsirates:

27 (1) The differential is based upon cne or more of the following,_factors:

28 i) A seniority g ; provided, however, that time spent on Jeave due to a prepnancy-
29  related condition or parental family and medical leave, shall not reduce seniority; .
30 (i) A merit system; {:.33
3 (i) A sysiem that measwres eamnings by quanfity or quality of production, and the
32 emplover demonstrates that the system is fair and 5 not being used as_a pretext for wage

33 differential based on sex;

34 iv) A bona fide factor other than sex such as education, training. or experience. This
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factor shall apply only if the employer demonstrates that the factor i

(A} Not based on or derived from a sex-based differential in compensation;
(B) Is job-related with respect to the position in question: and

(C)_Is_consistent with a business necessity. For purposes of this subsection, "business

pecessity” means essential to effective job performance, This defense shall not apply if the

emplovee demonstrates that an alternative business practice exists that would serve fhe same

business purpose without producing the wage differential and that the employer has refused to

adopt such alternative practice.

{2) Each factor is relied upon reasonably.

(3) The factor or factors relied upon account for the entire wage differential.

¢} An individuals wape history camnot, by itself, fustify an otherwise unlawful wage

differential.

{d) An emplover who discriminates i violation of this chapter shall not, in order fo

comply with the provisions of this_section, reduce the wage rate of any employee.

{e) The apreement of an employee to work for less than the wage to which the employee

Is entifled under this chapter is not a defense to an action under this chapter.

{O(1) No employer shall prohibit an emplovee from inquiring about, discussing, or

disclosing the wages of such emplovee or anpther employee. or retaliate apainst an employee who

engages in such activities. No employer shall require an employee to enter info a waiver or other

agreement that purports to deny an emplovee the right to disclose or discuss their wages, An

emplover shall not probibit an employee from aiding or_encouraging any other emplovee to

exercise their rights under this subsection,

(2) Nothing in this subsection shall require an emplovee to disclose their wages.

(3) This subsection shall not apply in instances f which an employee who has access 1o

the wage information of other emplovees as a parf of the emplovee's essential job functions

discloses the wapes of other employees to individuals who do not otherwise have access to such

Information. unless the disclosure is in response to a complaint or charge or in furtherance of an

conducted by the emplover,

(4) Nothing in this section shall be construed to Fimit the rights of an employee under any

gther provision of law or collective bargaining asreement.

1) No employer shail rely on the wape history of an applicant for emplovment in

considering them_for eraployment, mcluding, but pot hmited to, requiring that an applicant's prior

wages satisfy minimuts or maximum criteria as a_condition of being considered for employment:
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2) No employer shall rely on the wage his of an applicant for emplovment in

determining the wages the applicant & fo be paid by the employer npon hire; provided, that an

employer may rely on wage history if it s volmtarily provided by an applicant for employment

after the emplover makes an offer olf employment with an offer of wages o the applicant, to
support a wage higher than the wage offered by the employer;

{3) No employer shall seek from an applicant for employment or their current or former
emplaver the wage history of the applicant; provided, however, that an employer may seek to
confirm an applicant’s wage history when an offer of employment with compensation has been

made te the applicant, and the applicant has responded to the offer by providing wage history to
support & wape hipher than that offered by the emplover. Under these circamstapces, the
employer may only seek to confiun wage history afer obtafing writlen authorization by the
applicant for employment to do so.

An employer shall provide an applicant for e ent the wage rangs for the

position for which the applicant s applying_upon the applicant’s request. An emplover shall
provide an employee the wape range for the emplovee's fob fitle and for comparable iobs upon
hire and, thereafier, anm and request. |

(D No emplover shall discharpe or in any other mamer discriminate or retaliate apainst
any applicant for employment or employee because the applicant or employee has opposed a
practice made unlawfill by fhis chapter, or because the applicant or employee has made a charpe
or filed any complaint to the emplover, the director of labor and training, or any other person,
uﬁder or related to §§28-6-17 through 28-6-21. or institufed or caused o be insti-teted any
investigation, praceeding, hearing, or action under or related to §§28-6-17 through 28-6-21. or
has testified or is planning to testify, or has assisted, or participated in any manner in any such
investigation, proceeding, or hearing under §§28-6-17 through 28-6-21. No employver shall
coerce, intimidate, threaten, or inferfere with any individnal in the exercise or enjoyment of, or on
account of them having exercised or enjoved, or on account of their having aided or encouraped
any other ndividual in the exercise or enjoyment of, any risht pranted or protected by §528-6-17
through 28-6-21, '

Except as provided in this section, any provision i amy coniract, agreement. or

understanding entered fnto after passage of this chapter establishing a variation in rates of pay as

between the sexes. shall be mull and void.

(k) Posting of statwtory provisions. — Bvery emplover subject to this chapter shall post in

a_conspicuous place or places on thelr premises a_notice to be prepared or approved by the

director, which shall set forth excerpts of this chapter, and any other relevant information which
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1 the director deems necessary to explain the chapter. Any employer who does not comply with the

2 provisions of this section ghall be punished by a fine of not kess than one hundred dollars (31007,
3 normore than five hundred dollars (5500). o

4 1y Every emplover shafl keep a frue and accurate record of hours worked and wa es paid

5 gach pay period to_each emplovee in any form that may be prescrbed by _the “director. The

6  emplover shall keep the records on file for at least three (3) vears after the entry of the record.

7 28-6-19, Enforcement of provisions.
8 {8} The director of labor and traiing shall have the power and i shall be his or her duty

2 o camy out the provisions of §§ 28-6-17 -~ 28-6-21.
10 In carrying out these provisions. the director shall have the same powers and duties as

11 set forth in chapier 14 of title 28 to investisate, inspect, subpoena, and enforce through

12 administrative hearings complaints.
13 {c) The director shali be entifled to the same rights and remedies set forth in chapter 14 of

14 tifle 28 for an emplover's effort to obstruct the director, and authorized representatives in the

15 performance of their duties. or for any person's fuilure to comply with any lawfilly issued

16  subpoena. or subpoepa duces tecum, or on the refusal of any witness fo testify to any matter
17 reearding which they may be Jawfully inferropated.

18 {d) An applicant for employment, employee, or former emplovee, for and on behalf of
19  themselves and other similarly sivated mdividuals. or any m%nhﬁou representing such an
20 apolicant, emplovee, or former emplovee, agprieved by a_violation_of §28-6-18 may file a
21 complaint with the director of Inbor and training.

2 {e) The department of Jabor and 11~aining. and the commission for human rights shall

23 cooperate in the investization of charpes filed under this section when the allegations _are
24 juisdictional with both agencics.

25 () Al claims under this chapfer must be filed with the director within three (3} years

26 afier the discriminatory practice declared unlawfil by §28-6-18. A discriminatory practice ocours

27  when a diseriminatory compensation decision or other practice is adopted. when an individual

28 becomes subject to a discriminatory compensation decision or other practice, or when an

29 individual is affected by application of a discrimnatory compensation decision or ather practice,

3¢ mchdine each tine wages, benefits, or other compensation 5 paid, resulting in whole or in part

31 from such a decision or other practice.
32 For a violation of §§28-6-18(a} thr ¢), an_agprieved shall be entitled o
33 recover any unpaid wapes and/or benefits; compensatory damages; liquidated damapes in an

34 amount up to three (3) times the amount of unpaid wages and/or bepefits owed exclusive of
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interest; and where the agprieved party demonstrates that the employer acted with malice or

reckless: indifference, punitive damages as may be appropriate; as well as an award of appropriate

equitable relief, including reinstatement of employment. fringe benefits and seniority rights, and

reasonable aftorneys' fees, expert fees and other Hijration costs.

For a violation of §§28-6-18(f) thro 1), an aggrieved shall be entitled to
Iecover any compensatory damapes; special damapes not to exceed ten thousand doliars
($10.000): where the apprieved party demonstrates that the emplover acted with malice or
reckloss indifference, punifive damages as may be appropriate; other equitable relief as may be
appropriate: and the costs of the action and reasonable attorney's fees, If special damages are

avaflable. an apprieved party may only recover compensatory damages to the extent such
damages exceed the amount of special damages,
28-6-20. Civil liabili

ofemplover for sex differential — Actions.

{a) Any applicant for employment, employee, or former emplovee, for and on behalf of

themselves and other similarly_situated individuals, or any orpanization representing the

applicant, employes, or former emplovee, apprieved by a violation of §28-6-18. may file a_civil

action m any court of competent furisdiction to obtain relief. A civil action under this chapter
must be filed within three (3} years afier the discriminatory practice declared unlawful by §28-6-

18, A discriminatory practice occurs when a discriminatory compensation decision or other

practice is adopted, when an individual becomes subject to a discrhninatgﬁ compensation

decision or other practice, or when an individual is affected by application of a diseriminatory

compensation decision or other practice, inclding each time wages, benefits, or other

compensation i paid, Tesulting in whole or in part from such a decision or other practice,
{b) For a violation of §§28-6-18(a) through (e), an apprieved party shal be entitled to
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Irecover any unpaid wages and/or benefits; compensatory damapes: Gauidated damapes m an

amount up to three (3} times the amount of unpaid wages and/or benefits owed exclusive of

Interest; and where the agprieved party demonstrates that the employer acted with malice or
reckless indifference, punifive damages as mnay be appropriate; as well as an award of appropriate

equitable relief. including reinstatement of employment, fringe bepefits and seniority riplts, and
reasonable attomeys' fees, expert fees and gther litization costs.

c) For_a violation of §§28-6-18(1) thr . i). an apprieved party shall be entitled to

Fecover any compensatory damages; special damapges mot fo_expeed ten thousand dollars

$10.000%: where the agprieved demongtrates that the employer acted with malice or

reckless indifference, pimifive damages as may be appropriate; other equitable refief as may be
appropriate; and the costs of the action and reasopable attorneys’ fees. If special damages are

available, an apprieved party may only recover compensatory damages to the extent such

damages exceed the amount of special damages.

d} An agprieved applicant for employment, employee, or former employee may not file
a civil action upder this section if they have also filed a complaipt with the director of labor and
fraining_and the director has jssued a notice of an administrative hearing pursuant to §28-6-19.
e) The filing of a civil action under this section shall not prechide the directar of labor
apd framing from investizating_the matter and/or referring the matter to the attorney general.
28-6-21. Penalty forvielations Civil penalty for violations.

Aspzaramlnug ha-ttdalatan onw nen son—af.8 ! g

(2) Any employer who violates §§28-6-18(a) - (b), in addition to any other relief to which

any department or any agprieved party may be entitled for such a violation, shall be able for a

civil penalty in an amount up to three (3) times the amount of the total wapes found to be due,

exclusive of interest, which- shall be pavable diectly to the aperieved party. The order may

further direct that an administrative penalty be paid to the departiment of labor and traming in the
amount up to one time the amount of the total wages found to be due.
(b} In determining the amount of any pepalty imposed under this section, the director or

the court shall consider the size of the emplover's business, the good faith of the emplover, the
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10
11
12
13
14

gravity of the violtion, the history of previous violations, and whether or not the violtion was an

nmgcent mistake gr willful Further, in determining an emplover's good faith, the director or the

cowrt should consider whether the failire to pay equal wages was made mtentionally and on

05E.
(c} Any emplover who violates §§28-6-18(c) through (f), shall_in addition to any other

relief to which aﬁx department or any agerieved party may be entitled for such a violation shall

be liable for a fine of not more than two hundred dollars ($200).

(d) At the request of anv party agerieved by a violation of §28-6-18 . the director of labor

and training may take an assipoment of the claim in trast for the assigning agprieved party and

may bring_any lepal action necessary to collect the claim, and the damapes provided for above.

The director of labar and training shall not be required to pay the filing fee or other costs in

connection with the action. The director of labor and trajning shall have the power to join varions
claimants against the employer in one cause of action.
SECTION 3. This act shall take effect upon passage.
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EXPLANATION
BY THE LEGISLATIVE COUNCIL

OF

AN ACT

RELATINGTO LABOR AND LABOR RELATIONS -- FATR EMPLOYMENT PRACTICES

P

This act would provide protections agamst wage differentials based upon. the sex of the
employee. The act would also provide that where wage differentials do exist, employers must
justify said differentials based on bona fide factors other than sex. The act would further provide
that an aggrieved party shall be entitled to recover any wnpaid wages and/or benefits,
compensatory damages, and lquidated damages in an amount up to three (3) times the amiount of
unpaid wages and/or benefits owed, as well as an award of appropriate equitable relief, ncluding
reinstatement of employment, fringe benefits and seniority rights.

This act would take effect upon passage.
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