
~ THE C1TY OF PROVIDENCE
StATE Of RHOOE ISUND AND PROVIDENCE PUNTATIONS

RESC~LUTl0~1 CJ~ T~~ C1~'1( CDUNCIL
No. 5 0 0

Ap~roved October 23, 1590

RESOLUED, that:the City Council is hereby authorized to

indemnify GLORIA L. LINCOURT, CITY CONTROLLER for any sums that

she may be liable fo.r~in the McELROY AND ATIGIAN cases, and in

any cases that may be brought against her by the Retirement Board,

provided that Gloria Lincourt is not finally determined by the

Court ta have been acting outside the scope of her official

duties or employment and/or to have been acting in bad faith.
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EDWARD C. CLIFTOfV. ESQ.
CITY SOLICITOR

De~artment of [..aw

"Building Pride !n Providence"

0

Gcta~~~r ~, .t ~~3~

~ Councilman Liavi~ G. C~iilon.

Fin3nce Gi~~ir~~~an

~ c/a Czzy C~unr.il Jx:~ice~
Lity Hal~
Yroviderice, ~;~ede Islai?d U~'~i~3

JOSEPH R. PADLINO,-~R.
MAYOR

zji::= i:;vi)}~~1't~1IF~ iC:.'A~i T+_t~i i.)!~ I•iiJ;~~1:Ga'r'AL. UE'I= SC:i Ai.`~;

U~ar Caunci.irr:an lii.11~n:

Tn ;~nur i~tt~i, t.o me datect Uctot~~~ 3, I~~«, ycasa. ~ni: t,~:~~ ~ advi~e

"~~:~ to wher_ •ar~d h~w t3:e t.ity can und~rt3l:r~ to z:nc~em,~.i.~y the~'e

indivic~ua.l.s Yrom suii'e~ inc p~r~onal .io~s~~~ ror th~ir ~t:ficial acts. "

I hope~ully T;av~~ Y,fir~ondE~d t7eiow tc~ Eacn oY t'rte qbove, generaS.l-y

r".uf1C~ apE'C1.~1.Cc71i~.

'1'he :~thode I~land C;~nEral Assembly, in ~~~iE~, passed le~i.slation

~irhich t?v:~ becn codifiect into the General Laws at `I'itie ~.:~, l:hapt2r 1.~,

~;cctiar~ 16, as amendec~ du~ izag I~88, which reads as followa:

~~~i--1.5-16. lr.demnity c~f pubiic o~iici ~Is, ernploy~es or
eleci.e~' otta.cial~. -Hny towrl ol' c-ity CJ~1nC1~ or ~ny fis~~
da.strict may, by ordinance or otherwi~;e, ir~demni~y any
and all e:lect~ci or or appointed 1ir~ di~tr3.c~. ~tfi.cials,
public emp~oype~, iir~ district etnployees, o~~i.cials,
~~mr~~rs as c~oard~, ager.cies ancz ~~mmission.~ apF~oin~ed
by town ~ouncils or any tire district or by any other
pt'rson e:~_~~rcisir~g a~pointing authc~rity del.eqated to
tt',em b~,~ ~aici town council; wr,ether or not the el.ected
or a~point~~ Sir. ~ di.st .ri.ct otf~.ci.als, emplayees,

60 Eddy Street a Providence, Rhode Isiand 02903 ~ (401) 421-7740



o:i.yicsat:~, ar rr,eml~ers ar~ paa_d; ~rom all lo~~•, co~t~

F:r'}_lC'T1:~E=• a7ad C~3tttu~~~ includinr~ 1a~clZ iC-E':~ ~t1Cf COUI'~

CGI.'a~..~'-..~ 1f 2T1J~ 2T'1~iTl+~' OU~ i]~ ~T1V C~_c"l.itil~ aCt.iOT2

compror~i~G, ~•zttlernent, or judc~r;~t~rat Y~y~ r~a;~an t~s_

~~ny int~ntic~nal tort or by reasor. r~~ ariy ali~g~~

error or TCI~.JStatem~nt or acticr~ or cmission, or

` n~glect or vialatic~n af ~h~ right~= oz. any pei•~on

ur~der a~y ~ederal or :~tate law, inclu~ir.g mi=-

f~~asancE, Til~.'Lf~~~HfIL`2~ ~T' TiOfli2a~'cli'10E' OZ' ~L;}~ aC'~.~

omission, or r,egle~i contrary ta an,~ ~:~deral. ~r

state law ~hich i.mpose~ perso;~:~i liat~i~i+y an uny

elccted or appointed fire ciistrict otia.cial,

^ ernployee, of~ici.al, or membe~ Y it the z~ect~d o^

ap~crinted tire district o~iicia.',., ~mpiu:yee,

. o~3icial, or meinber, at the time a~ the inte:~tional

~ zort or act, omissi.on or neglec~, was ;:~ctin~ within

' the scope ot his or her c~~i~eial c~utic~~ or e~pluy-

- m, e` 1~ e i~own council ar an; iirz district may

dec.iir,e ta in~emni~y any el~cteci or app~inted

` fir~ district oiticiai, employee, aiticial, or

' member fa•r any misstatement, erroa , act,

omission, or ~~gl~ct i~ tne ~ame re~ulted trem

wzllful, ~ranto;., or mali~=iou~- ccnduct or. tc~E par~

oi ~he elected or appointed fi•r~ district o~~icial

e~nplay~e, at~icial, o-r ~nember. T'he i.ndemnity

may be pravideci ~y such city o-r town cot~ncil ar

any sir~ distr.;.c~ on a case by caup ba~is or by

ordinance ~~f CJ21'SE~?'8~ applic:af.ion. t~ny ordin~nce

or ar;rc~em_n't t~ ind~mnity rnay ir.clud~, ~mor~g ~t:~er

thir.r_,s, the provi~ion o~ legal coun~~.l_ at zt,e

- es;pen=2 0~ i.he c~_ty or town and/or ih~

r~smaur~~m?nt ~vr attorneys' S~es arid ot.ier

~ ez:p~n~es incurred in ccnnection «ith the condu.ct

_~ oi ~t2:e de~~n~:e, includinc~ paymer~t ot tY:e ~udgment

thereon. Any ca.ty or town c~un~il or ~-ny ~yre

- distric+ may est2bli~h a fund ~.nt~ wrzich it may

.. deposit r~or,ies ap'propriated, ~rom ti.nie to ti~:~e,

ar,d ~he ~urz~ may ts~~ uued to deier thG c~,sts

incurred by any city cr tcwn in carr;ing out the

. pUx-~c:;ses a1 this s2etinn. '1'hc^ ~.;ftGLtT~~S contained

in tha-t .~und at the en~i c~~ ar~y rirca_l. y~ar r.+ay b~

c~rriec't 1'orward t.~ ~ub:>equent ~iscal ~~ears wit;~cut

any reapp-ropriation er:cept ~s ottier;•~ise may l~e

_ spec~.zically provsded t~y t}~e o:rdi.n~nre creatzng

tha~: iund or iunds. Gity or to~.an cauncils ~re

~~pecitic~lly authori~:ed ta exterd ttfe indemniiy

. con+ainEd herein ta rr.embea~s ci th~ school

cammitt~e and any other persan errip3uyed by the

~chnol department of any city or town zr,d any person

a; ~oi:~w~d fio any bc~rd. 3~ency~ or c~mmi~~siun by

ihe school committee, wnet}ler ar n~t the p~rsan is

co~npensated for his or her ~ervice~.

,

r

~uiamari~~;ig the 3bove, iL ~rovid~s thut the city council may

~ .

..~—.- ,.~..~...~...+> .,.......rn~..a.~-..~. - -. .~.+..~..~w...~.~.,.. -,4..rt.. - ,.... ~. ~....-_ ...aw.e~v.rr...,.~.._._.~-._~~-anw...w•



~

ii~~~iemn ~~s.• a;~;~ elr~.t~:cs cir ap~a~i.r,ted o~ti.r~7.~1. ~'or ~1_s 1.a~:~, ~~~=t~ ~r~prn~~e,

and ~ti~roace, ir.clucing legal. ~tee~ and cotart co~ts ari~ing' out c* ~ny

cl~i~ ~~ r~~as~n oi any i:-~ tpn ~i.onal tort or ~y r~=as~n ot any alleged

~rrc~r a.r misstatE~rrtent or acticn or omi~si~r, ar neglpct or vialation of

tne rigtits cz anY,~ pe:~on iander any ~ederal_ or ~tate law, including

misYea~anc~=, malfea~ance, O~ ncr~~eas~nC'E' Oi r3it}% 23. C't.~ UTT].S~1.t~71 t]I' Y72C~.Lt~C't.

which impo~es per.~c;~al liability ~ro~fiued that at the time of the

ir~ten~i~nal tort, cr act, omis:~i~n ar negiEct the person w~,s actin~ ~

within th~ :~cor~e o~ t:neir ~~ficial dutizs or emy~laymPnr.

The sta~tute g~es on ta provic±e that tt~~ Ci':y Louncil may aecline ta

indamr,i.iy the oiiici.al if i.t i~ determinrd that the person act~~. with

will~ul., wantcn or ~~a.~iciau~ c~nduct.

The statute permi~.s the gr~nting o~ in~emniiicatian bath on a

case-by-cas*~ bas~s or of genzral applic~ti~n.

L3st1y, the ~tatute ~ilows th~ provisian o~ legal coun^el a~ ihe

e~~~ense o~ the city and or the reim:~urs~ment by ti:e city.

T'hi.; st~tut~~ i.s i.n G.:uhstar,ti.~l accord with t;~,e ger~er~l ~tatus oi

the :13~t ~thr~ugt~out tn~ United State~,, ~as a.t ~s ~_~cussed in M~~~ui..Llaz~,

t'iunic~~a ~. Cos~or~ti.ons,_ ~rd ~~citiion f?eviaed, Vol. ~, ::~~ction 12. i37

entii:.led ~t~; ~nbur~ir.g or Indemnifying O~~icNr.

rcG~lui~?anL ~tatea t.i-ie i~sue ~~ fallaws, "wi-tere ~ munici.pal otficers

incur~ a lcss ir~ t;~e di~ch3rne of an ctaiciai duty in a niatt~r in ichich

thE~ ~orparation t~a.s an int.eres~t, a;~d in the discharg~ ot a duty impo~ed

or :_:t.thori;~ed by law, an~ ir~ gaad ~ai~h, tt~e municip~l carporation :-za._~

th~ power to appropr•iate ~unds to r~imburse that ot~icer. Unle~s

expr~ssly ~orbi.d~en. 1~~~c~vi13~ v. Tu11~~ 55 ~al A~p 2d 501, 1::31 p.2d

`~~;~; l;r;̂ck v. Ab~~ll~ 19£3 Golo SQ~, 602 p~d t~52; City of ~larwich v_-

~iltirc~r~E rg 2C0 ~onn 367, ~11 R. 2u 3~:5.

~

_.~. ~..Y. ,.- _..,..~.r,~._<-.,__~~,..,. _ _.~-. ...~.,~_.....-,.b. _ .~._~ _ .,:~~R--~,~,:__....~..~-~.. ~_.~:~..—:::~~ ~~-.~~~.~,.



ili~l:~1111.5_7iiz_ t~'QE~ Off j lii'tRti '~~ ~'l.~i'k.~_' 'th3'~; '.hl`', t i E~ —] ~RL~11Y"_:F=1(i~=Y?~. ~ 1~_:

~~~ c p~~r:~i ,~ ~•1r.1L w::en it ~.~ ultirnately .~~etErr,iined t:~,at the ,nur,ici~al

oiiic~al in i~ood faith E':=Gr'=l~<d his authcFz~i~ty. I'lantat;_on~ Indu~t: ~.~i

~~.~i i~' '`_'=. ' eone.L_ti; ~~7~ t~. _,~ ii~3l. ? t ~.~ perr~i~aa.ble #ar a munici~al ~

corporati.~r., where ihe r.^,unicipal u~j.icer acting wit+~ri:~ Y;is sco~e an~

~utt3erity ;~a~ to ueSend ti~em~~~.ves arainu~t ar ~ction arisiny ~u~ at a

,, p~rtiata~.ax inciaent Fiiil~~orG ~;'. I~ay~I' ~i I4F~~ton~ 1G Mass App 417 4S2 ~

hl~;.'d ~'~t9.

~ McUuillan~ conciu~~= tha~ " t:i ) n short; ~s a r~atter oi pui~lic

- policy, puL~lic indemnifica~.ion o~ public o~~icers ~ervps i.n purt to

~
encou, age puhlic service. ril~pon~ v. tlaYar ai N~wt~ri 39~ Mas~ 622,

46'7 NE2d 182.

i'h2 "true t~st" in deci.~'i::g to z'eimb~.~rs~ or ir:demfnify i.s ~tated in

I~ic~Iuillan'~ as i'oliow~:

L~i~ the ~ct c~or,e by ti~e o~~~cer r~late dir~~ctly
't

ta a maL~e~- in whici~ th~ citv ha~ an in~erest;

~~r a~~ect municip~i ri~r;i_s ~~ ~~r~perti ar thc

right. or pr~pert}° ~f tne ci.tizer,s wkiich ='rae of~ic:er

F~as charged w ii ~-c thc to ~ro ~rc ~ or e* end.

1~: ~Y,e ans~rar ~o t,'~c ak~ove .i~ ycs, then ir. orcier to justi.iy thz

~:1pendii:ure ~w municipal fund, for a 1o~-s oc~a~ior,Cd ~y a municipai

ofxi.ccr tnree things nust appear:

~ ~ 1? ~~ F1E-~ OS11.C£~i ?7iUu~ ~iBVF' ~'i~E'YS ccCtiri~ 1i1 d ~;:c~T1riP7' 111 G%t:1Cii i.tl-~~-

co~ po-ration sas ari ir~t.Er~s~t;

( 2; t hat ~5~:~.CEX' must hav~ bapn actir;u in the di::charg~ ot ~ di.~ty

impose~ cr aut~c~: ized by l.aw; ar~d

f33 the a~_f~cer must have act=~d in goed iaiti~~.

ii O C G:1 ~: :i. ~,= l.~_ E' ~~fl 1~', i? i:_L ~.1.) ~ c.~ S"I ii ~_ ~= J. .. _'. ti `J . i J~ ;~: ~ 1 i k= ' V_ ~r' t~ W l~ C? t_

'~tratSoi~c~ 2-7 r~~nr~• ~upp 73, 271 A. td 2:_'2, vol~ine v. l:ardi.nale~, 142 f1.I

Su~er ~t3:~, `jE;l A. ~?d ~~3; Plci~~~illan Section I`~. 137. 1{~.

P



0

'ri 1 i i_ :3 ~ t E(t1 it''..'~ il G.` i Ci 4J #: t-y ~ D j~ 1. j7 ~ iZ E '1- E' ~~' '-. _-] ~- i] ĉ !1 ~ T~ L• ?'' ~' Y'1'L. ?~ v C t: il. ~ 1

^i~3~i:E~î .~ ~.~'i3~. ',r`O11 ~'13S'F~ t7:.1'i'.1.111t1i 1.C: }rOUI' ~.Ui.C.~?.'.

I~~i1('+li•i_ !`_~_:':tf _l~ ;~i1J...~'i Tildt.tti~r (ticl~*~_GT'iCi 3C~(Tld~;O_._`~_'~~_`_`3~i~ JE?i"7_?~_} ui 1~'i_'^ Gli~

a:i: Lixc~ pub':_ica;.ir~n c~~ ~n us'~ic~e wriz':en r~,~ i•ian~~ i'erri~ ent~~lcci

„•l'~:,r.orror' ~~:ar~u~~l" whic~i•a a~pe~red ir the ~:d:~t..Griay 5e~ti~n o~' tl-,w

~Z'OV1C;E't1C~ ,~~JLiY'i'Yc~.~ SJ~"11Cii ~3 3~L':ChE'O :iO2' jOU]C iY1tCiY'i~l.?.t~3.QFt. iY1.t.}1GLit.

'" reachin:~ ti~e m~:.~~.~s nt ~.h~~ 3ction, ~~hich clain~s that ti'~a att~ched

articie i.s .1i~e1!~u•_:, and Lh= uF~~:en~~ te t:h~ acTi.+~n, i ceriainly ~~el

* that inder~ni~iu~ii~r,• is ap~r~priate a~:

:~. `i'i-~~ ~rticle ~ras w~ i.~ten by tre munici~ai c~tiicial ataou~ a rnatter

' t:~at the ~ity r~s an interevt in and it ~~,~tai.nu to city p,: a~~ruy wnich

~he ha ; a Gu~ty 'ta act a~~~crdi;~gly.

2. S~e ~bove.
,,~s. a-►~

~. Undez H. 1. u. L. p arad tne He~~~n ;?ule Lil3Y't~i' i';s. i~errig as

Supe•rint~r;ce~L i~ chGr4er? wi.t~h tt~ae r?C~•~n~,~it?illtae~ i.+~ ~i~~tect t~-~N

- int~r~st o1: tne p~ri: un~ ~ts con+~;:Ts.

• ~. While ttii:- is ~ za~.t~~.al mat~~r ~or ~~~urt i.~ ueci~z 1 believ~

trz~t ~ he rir~ance t_~~,r,~rr,itte~ ~~ci ;nak~ it~; ir~'ui.ry o_~ Cls. Derrig to :_~ti~1'y

. 1~.'F'~--L QI'1 ~.P~.c ~'1.E'TiiPil~.

GL~~'ttifl 1f~~C~lif~~~i': 'ih~~~~~ a~ e a~ o~ t~is writi.ng ~echnically twa matter~

whiCh h~ve t~een bratxgi? ~ Ly members o~ the ~'~tirement ~yi,tzm ac~ain~t ii~=~.

Linccurt as w~,.l ~s c3t:ier rnunicipai o~.fici:~l~ (i':ayor, ,7nhn ~immon~ ~nd ,

:Jt.GPtl~ti %~cl~l0 ! iL<'1T7~ 3i C a"i.}2z? O~i2r'I'S ).

~n ti;e -*i:_~ rtatt~r ~~c_r„~~„et~~et a~l. v. i'<ic~].'-rc~..__._.`'t. si_ ttti~~ matttr

m~y by the ti.r.e tt~i.s iraee~a.rig takes piace be rr,oat ior the iol_LC7'.V1CiC5

r~ason~, ~ n tne writt~r ctecz~i.on ar~~ ,~uegrr~ec;t wni~'re ~as ~ntt.: ~ci tze

c1~~im again•at Lincaurt, f-'~ c~lino and tdapo.'titana ~a~ cenie~~. 4ihile the

~~i~v r,3s a~pe~i~~ tram t~~a~ ~or~ion oz th~ Order that is direct~ci

.. ~ ~.~-•...~.:~.,...~.~----- ~~.~_- , ,.~.~ ~ #-~...,~~ . -~ ,, _.. _ ...._ ..,Q... ,,.. .... _ . _ ~ ... q.,r s,e..- ..~._. .,~.,~-A. __



tt~;ai;~ ~i~ ij,; ~'1•~s.~~ti~t'v taav~~ r~+~t. `I';~e tim~, ~~'~r tiiir~g the~.r ;3r~N;_~al (ur~cl

1t 1=? uiJiaJt.iE.ii .1~ Oi1C_' W1..Z1 DP i1.IG'Ci } Wl ~ 1. iCC~i ~ililp '•:G T f C~?1.CUi.~'~.t.lO:x^a

E'.:~i].~ ~~ U'i i_tC't.0~~ T' .~Jj.II~

Th~~ ot:;er ~:~2Ti:er ;lc~:? roy_ ~nd Ati~3n l~iave ~een su~mitt~d to tne

5uperior i:our~ on an agr~Et~. s~.ate;~e. ~. o~ .~acTs and 1.~•gal r~:e;norun~.~un~.

hIC~VFt1E'I-~ W 1 i:(11.i7 i~]F? .ai.3 u~`ifiE'f1T Ci ic Cli. ; C1T' ~~titO_T'~:ridUi(~ L~3,~.~' 1~ ;='tc"7 r2~ OT'

0
agreed ii:~t Pl ~. Linca~.~rt commi.~ted any act ~a~~ich could ~uppert a finding

o~ per~~nal li~~ilit,~ ayainst he:r. ,`low~ver, wit3 ,~,~:~ ~•t ~e.i.~~ing c~n the

w
m~-r~.tv, appiyir3{~ t.he ~~=_~t te '~tze ~~cts.

.

- i. T:e rn~tt~-r wnic~ gives ri:~e tc ~he iitiga~ian i~ t~~ actic~n~ 01

` t;~ retire~nen~ board, wicich tay ~~irtue ot her r~c~siti.on a.~ ~,i~y Ccr~t~•o~ ler~

sn~ ia a rnember an~ wnit:.l~ the C~tS~ Y~G~ a_t~ ~n~~ int~re~t i;:.

2. ~ee a above

~. ~ee ]. abov~

4. Agazn; '~h~ s ia a CUE~~tion that t~l ~.imate? y the couz•t r,?ay n~ vr_ to

CjE'C1.~E 3qc71Yi~ I:UCdE~Ic~'~ ._ ~?E~~iE'VF a:.:'2t~ i''1_f's::111r~E' ~~CiY(1Y3i1t.t:E'E' CcCi ].i1CU1.~P Oi'

~is. i_i::court i~.n ~at~.~.i y; tsel~ ~~.. this ~iernent.

~ L~UiS i:. S'„?f~V~`.T~r; `:hi~ was a law~ui4 whic~~ ~aas brought ay a land

" devplop;>r ;Va.ncent P1e~U11~) ayain~t faxrnGr ca~arciln;ar. Stravrto a~:~isinc~

_ ou~ oi In~f. Stravaio'.~ a~~ea"~ ~o cr~e ~oni~g ~oar~+ oi tne d~ci.~,ion by the

- i~ire~~tor o~ ~~=Partr~F~ .i. o~ ~3ui.lui.fa~ Ifi~°;3F~cti.on~ ~ror~tin~ th~ ~evc.i.aper a

building pGrmii.

1'he acticr, ~quir:s': ~i=. 5travato was disr;i~ued by rnE :auperi~r Court

4,ithou~ any yi:~~~i.lity iound again~;t l~ir. `.;.~travate.

"i'his matte-r i~ be~orc~ you on t_!-~,c a_s>sue ot r~~mbu~ ~er;ent ot

r1 ~tc,= .';ey _ Ye=e~.

Ut~lii ing t;~~ same t~st, ~b~ve, i•t i~ my opinion tha~.

I_. I9r. Stravato was ai: t.h~ time ar elected oiiicial ~oncexning a

~ .
._ ,....,...~,.,~:_^~a=syr.~a^ear,e~+,̂ .̂e~- ~-- :x;~*~~~~~~~*-`r~~ ._.~ar.~.,-~~x.s.._._.. _ ..,.. -._. .. .. _ _. . ..3: ;r.a~»:. ~ +c~t~—~sr ....~z~s~w,r .~ .~.r.. ~...wr~~.s-.....



`, .
~

• rnattL ~ kr:i.t.~-:i« ~-~1.~ ~aa, ~~ c:~r;~.~-r:ii.ncr .~ t~~ic ~;a~~t t~:e Li. = jI Y~3~ ~n int~re~t

in.

L. ~c:e 1 aL~ov~

~,- As thc ::~~nirrg 3~a~-+~ and ul.timatel.y tta~ 5up~riar C~~urt did

decide Mz . 4t~ avato haci ~an i.ntereGt in either indivi~vally o~A as a

cou:~ci ~m~r,

, n. Givc~n tnF~ laci; oi fincii;,g= e~ The `:u~~ricr Court ~o~h in ti:e

svit ~,rot~g~st again.~f.: P3r. :.~travatc a~ w~ ~ 1 a~ the a~pe~1 a~ the decisior.
~

. o~ ~he ~j.~ning t;~ar~ brou~;~rL L~y I~r. ~~rav~tu a~; to hi= ba~ ~aith, it mu~t

be presurned th~t 'r.e ~cted ir~ good fai~:..

• COrdGLUSIG,

Hr~pefu.ily, a- a: E~sult ai this lorg di~sertation, you wi.li ~ind

your tasl•; ea~ier.

V2T'ZJ t.r'~a1.y ijL]Li"1'S p

~~-~~~~ ~~

~.dward C. Clifto,.,
i;ity Saii.citu~

~,C,~IJm~:

-- ~r ~ . - ~. _ ,~~_ .:~.a~^~, _~ - :::s~.~'*- _- ~ ~.. ..~_ ._ ~.. _ . . _ _ _ ~...,. _ .,__ .. v ~.~..~ ,~.. _ ..._.__ _ -^__...._._..~.:,s_:~s.._.;..:



I ' . THE COTY OF PROYlDENCE
S7i1TE OF RHODE ISLAND AND PROYlDENCE PUNTATtONS

~

RESOLUTI~N ~F THE C1T`~ C~UNC6L
No. 501

Approved October 23, 1990

~~ ~ RESOLVED, that the City Council is hereby authorized to

I! - indemnify NANCY L. DERRIG, SUPERINTENDENT OF PUBLIC PARKS forif

' any sums that she may be liable to the Plaintiff, RAYMONC A.

TOMASSO, arising out of a lawsuit which has been filed and is

- currently pending in the Providence Superior Court captioned as i

follows: Raymond A. Tomasso vs. Nancy L. Derrig, C.A. No: 90-857,

provided that Nancy L. Derrig is not finally determined by the

Court to have been acting outside the scope of her official

duties or err,ployment and/or to have been acting in bad faith.

' ~_.~

~ IN CI1Y CUU~ICtL

~ ~~ ~ g ~~ ~~~~~~~.~~ 
:

. EAD AND PASSED ~- _ r~~— a

OCT 2 3 (9~l ~
~ PIfiEs. ~

c ~ (
~~~ CLERK ~

~-- . —` MAYOR ~ _ ~..~.~.,..,_. ,~..~,1
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i
NANCY L. DERRIG

SUPERINTENDENT OF PARKS

Department oF Public Parks
"Building Pride In Providence"

July 30, 1~90

-~ The Honorable Daeid G. Dillon, Chairman
. Finance Committee of the

Proeidence City Council
" 292 Waverly Street
. Providence, Rhode Island 02909

Dear David:

JOSEPH R. PAOLINO, JR.
M/IYOR

As you may know, Mr. Raymond Tomasso has sued Nancy
Derrig, Superintendent of Parks, for liable in connection
with an Op-Ed piece she authored for the Providence Journal.
Even though the commentary was written on Parks Department
stationery, cleared through the City Solicitor's b~fice, and
Mrs. Derrig was clearly identified as Parks Superintendent,
she is being sued personally, rather than in an official
capacity.

. City Solicitor Edward Clifton has taken on the casa and
has assured us that there is virtually no ehance of losing.

' However, we are concerned about the change of administration
„ and the possibility that this case could become mired in

politics.

- The Board of Park Commissioners would like the City

~ Council to indemnify Mrs. Derrig regarding this issue. I
~ understand from Mr. Clifton that this has been done in the

- past and that such items are referred to the City Finance
' ~ommittee for recommendation. Obviously without question,

Mrs. Derrig would be very happy to appear before the Finance
• Committee to outline the facts of the case and to "defend

herself".

I would appreciate anything you could do to expedite
this issue.

Sincerely yours,

HEW J. TH
Vice Chai ̀m

' Board of~ rk Commissioners

' MJSlrh

D~Irymple Boathouse, Roger Williams Park • Providence, RI 02905 •(401) 785-9450r
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~ COUNCILMAN ~~:~~ ~~~~«~ o~OG CCMAM(TTE~.S
DAVID G. DILLON `'% r ~ i°~~

o~urr~n~atrrrt~o~ ~Qs ~~' h,;,' z~
n,.+', }~y,-. n .

292 WAVERLY STREET 'q~r ' . _ .-~ -~:;- ^'' Financ~e

PROVIDENCE RI 02909 +~,~ ,.s;•;~~~~•e..,~ Chsirtnen

Hes 273-7572 l' °̀°°'.,~

U~+ ~P~+t
Renewel etW Pletwnp

fdi#~ of ~ra~rt~e~c~, ~~a~E ~sl~n~
~, ~~~

. October 3, 1990

, -.•
.

' = Mr. Edward C. Clifton
City Solicitor

, Providence, Rhode Island 02903

Dear Mr. Solicitor:

I have in the Finance Committee, a Resolution requesting
the City to indemnify Nancy Derrig, Superintendent of Parks,

' in a suit which was brought as a result of an article she
wrote for the Providence Journal.

' In addition, I h~ve the City Controller, who has expressed
' concern about the fact that she has been sued in her individual
.~ capacity in a number of actions invoiving the Retirement Board,

as well.as the City Treasurer in his individual capacity and
~ the Mayor in his individual capacity.
R

I You may recall that we also have a Resolution with regard
to Councilman Stravato which again involves suits brought

,• against public officials individually, for actions resulting
I from their official duties.

Could you kindly advise as to when and how the City can
undertake to indemnify these individuals from suffering per-

I~ sonal losses for their official acts.

_Sincerely,,,~ ,f,~ /~~
~~'' ~ i . ~..~ ~ ~Y ' ~ ~_ ~~ t:: ~t},~ L.., ̀_~' ̀ ~ounci lman `
David G. Dillon
Finance Chairman

QGD:jb
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FRIDAY, FEBfl4ARY 10, 1989

~ . ~~~~~r~vV9s ~~.rou~~l
' Parks has repeatedly attempted to ~reet, making it a scary prupositlon

, 7~ ra ~~~
have the carause' owners respon~l W tp escort toddlers to the caruusel.

4 nC j'rY
~ 

1 ~ y • ,g !ts concernt. ~ I belleve it fs a great advantege w
~

-
The concessionalre has eteedtast- `i psrents ot young chtldren to pull

~ EVERAL letters have 6een
ly retused ta invest any money In re- ~y
storing or improving the building. ln `

{nto a parktng lat and be ablu to let
their children rlde on a cxrousel,

printed recently regarding the
_i_ . ~ 

carouset in Roger Wiiliams
tact, after an automobile crash •~~
throu h the Aoors last winter, the

~ b~
have e snack, or play on the new
children s playground in safety. The

--- Park. Thero have been man errorsY concessionaire repaired and padnted i'.i new play equipment 1s a speciat
-- ------ recounted wh[ch I woutd like W the dama ed area onl ~tte~ re t• ~~ atter all, not everyone has

~ 
take thi~ opportunity to cocrect. .^ ~~tele hone calls fro[r tt►e ~e~ 

t~be~ePit;

p ~~---?5cents for a carousel rfde, and as a.
• ~ First of aU, the De rtment otp8 ••menc o[ Publtc Parks. ~ —~"~ ~n~ce to parents, the playground

Pubiic Parks has no intention ot .
',

We have officiatty stated that lf •{~oicoun,e, treeot charge.
eliminating the carousel ride from the carousel building shoutd havs Finally, Roger Wiiliams Park ls
the park. Uur intention. quite sim- '~y remaining htstorlcel elements ,~~te of maay extensive renova-
ply, is tc, upgrade the current carni-

--" -
~,}1e department would be happy w~ ~Qns, lncluding new roud wark,

val ride with one which is moYe in incorporate these elements lnto the handicapped accesa to buildings and
• ~ keepin~ with the graRdeur and 'new bulldiqg. But lesving this det~ ~~new parktng area, tighting, statu-

beauty of Itoger V~'illiams Park. ~iorated siructure in place endan- j 8ry ~~r and improvements to our
Some tetter wrifers have recount- gers thechildren wha visiti~ ~ extensive lake system. [n addition,

ed their childh~od carousel rides . ~Vhy hasn't the concessionaire We ~e in the midst ot majc~r expan-
. with greac affec:uon. [ woutd IIke to ~~proved the~ carousel buildDng? ~on of the Roggr Wllliams 1'tuk 200

point out, however, chat the caruu•
'

That Is a good question, and one~'` Which, In 1990, will wetcome a ma•
sel they are so nostaigicaUy remem- .~,~rhich contuses me, since apparent• '~rAtrican Exhiblt, including an,ele- -
bering wus sotd by the current con- ~y business is qulte brisk and thetr phant and a gtrafte. ~

• cesstonaire. ~'hnt- carousei was a ~ent exceptionatly low. From 1944 . ~ye are atso 1n the process of ren-
q vintage Philadclphia Toboggan untii 1986, the rental for the carou• ovatfng the Museum ot Natural His- ~

Company, 66-jumping horse carou- .~~ W~ a mere $1,600 per year. At ~ry, ~d have reopened our Plane-
set. This curuusel was sold wtthout 75 cents pec r1de, t belleve that there ~~um, which 1~ the only publlc
the knowleq~;c or permission of the mi►st huve been capttat tund$ avafl• p~netarlum in ihe entlre state. We .•:

, Department uf F'ubic Parks. abie for the improvements ta the have added two greenhouscs to our
• in (uct, accurding to former Pub- : building. But no Improvements Charles H. Smith Greenhouse Com-

![c Parks Superintendent Ralph were mada — including something p►ex, and many other plans are oa
Hartman, that carousel was actually so basic as a new coat ot pain~ - ~e drawing bqard.
removed after work hours so as to ,. In additlon, th~ termination ot the The~ tuture o1 Roger Williacnf
evade the nutice of Park officials. concessionaire's~ lease could hardly~ park !s bright Indeed. Iu unique
The existing carousel is a metal car- have heen a surprise w him since he ylciorian character ts being pre-
nival ride which was instalted in had been on a month-to-month tease served, and at the same time, adapt-
1973 after the historic ride was sold. since 1972.1 am the thlyd of four su- ~ to contemporary needs. We art
'Phe childhoud carousel which ̀; perintendents W have attempted W ~pgrading the carousei, preservint ;

added so much to this park ls now at ; Improve the quality of the cerousel, what we can ot the old carouse,
an amusement park in Virginia. .„_
The carousel building tuelt is in a~

~ and also to attempt to develop an
arca across the way known as the

buitding (it glven any reasonable o~

shockin6 stute o( disrepair: The " Children's Entertainment Center.
~~tunity by the concessionaire;
and we are offering children an~

lloortwards are rotted through, the The dectsion~to move all the chtb ~•p8rents a safe place to piay wfth a:
• historic doors have been replaced dren's activities into one erea wpa ~~~ one f ree attraction.

wlth roll-up garage doors, and a mude for several simple reasone:~ 1 think,those are pretty itne goa~s
great deal ut the stained glass has First, sufety. Park streets were, e~~
been replaced. Even the [in roof ls built wfth the horse and huggy In
not ori6inal, nnd is struFturally un• mind, and because ot n lack o! park• NAncy L. Derrig is Superinter.

• snfe, Th~ Ucpartment o( PubUc Ing, car~ conge~t both aldes ot ihe~ dent o~ PubliF Parks in Providenc~
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EDWARD C. CLIFfON, ESQ.
CITY SOUCITOR

Department of l.aw
"Building Pride In Providence"

October 11, 1990

Councilman David Dillon
c/o City Council Office
City Hall
Providence, Rhode Island 02903

RE: INDEMNIFICATION OF :4UNICIPAL DFFICERS

Dear Councilman Dillon:

JOSEPH R. PAOLINO, JR.
MAYOR

Enclosed please find a copy of the response of Edward Clif_ton
with respect to the above entitled matter.

, Please be advised that the enclosed is only a draft of his
response and he has not had a chance to review the same.

` Since the matter is down for Monday, Pdr. Clifton did want you
to get a general idea of what his opinion is.

~ If there is anything that is unclear (keen in mind that he has
not reviewed its contents), you should be able to ta}ce it up

' with him on Monday morning when he returns from vacation.

~~ -.~ ly .
~ ///

. ~ ~

% . /~,~%~ C/~G~
S i a Sanc z,
sistant ~ gal Secretary

!

sms/
Enclosure; (1)

, 60 Eddy Street • Providence, Rhode Island 02903 • (401) 421-7740



EDWAFiD C. CLIfTON. ESQ. ~q' JOSEPH R. PAOLINO, JR.
~ CITY SOLICITOR ~ ,~r MAYOR

~~ ~. _ ~~ a
~.~e~

Department of l.aw

` ' `Building Pride In Providence"

i7ctncer 5, I9`~~ ~
Y

s

_ Councilman David U. Uiilon
E'in3nce Ciiairmar~
c/c~ i;ity Gouncil O~.~zce
Ci ~y Eiaii
Provic!ence, Firioc2e Ivland G~:~O:~

};i.:____xi~1J~.;IT~i:~I-'~i~;A"I'Ii~I~I ~Ii~ I"Uial.Clt'AL Ok_~~~.C~f~~~

Jear t;ou;~cz.iman Dilloz~:

.1 n yo~,~~, 1.~ t~F r to rr~~ ~ateo Uct~~~t~_~ 3, ly~'U, y~u acr; ih:~t ~ advi~.-z

„as to wh~n an~1 how th~ ~i~y can unciertak~ ta ~.ncemr>z~}~ the~•e

individual.s y-r~~m ~v~ic-~ring p~~r~ona? iccse~; for their a~ficial acts. "

y 1 no~~~u1:Ly nav~z re~poi.dc~d .be1.o+~ ta eucn c~i it~~ ~bove, generalay

~ anci specif~ically. - _

1'he Ithode i~.~.and uen~r~l t~s~embiy, in I~ti~c, passe~ legi.s.l~tiar~
tl

• wrich has been cadified into tne L;eneral. l~aw~ ;~t 1"it12 45, Chapter 1.~,

~ectior, 16, as am~nd~~d durir,g i~388, which z~eads as tallows:

4ti-i.5-1~, I:ndemnity af p~~bli.c ~~ii.ci.als, ~mployees or
~le~-t.cd otf.ic~als. -tiny torrn ~-r c:ity council or any fir~
di~tri.c:, i~ia~, by ordinance or otherwis~P, indemni£y any
and all. e:iected c~r or a}~painted iirE di~:trict otticial~~,
publi.c employe~~, fire ctistrict ~inployee~, o~ticials,
memt~er ; ci board ~, agencies and c~mmissions appoin ~~d
by town roixnc9.ls or any lire district or by any othex~
person c_.~~-rcis~ing appoi.ntirg authori.ty deJ.egated to
them by ~aid town co~znc~_1.; w'r~eth~~r or not the elected
or appointf d Sire district o~~i.ci~ls, employees,

60 Eddy Street • Providence, Rhode Island 02903 0 (401) 421-7740
~

~..~.,k~.o.,..~:..m..~.~~.~.:-~~.,~ ~:~~ .. _ _ -~- -_ --__.__.~:..~-~.~---~...~...-~-.;:.~.••--xx--.~...-~=:. -~ .~~.-~.~.~~.._



ox2icial.e, or meml~er~ ar~ pai~, tram all ln,~, co~tt

expen=_:N, and danza~e, zncludinc~ l~~~al f~e~ and court

co~is, it any, ariving out ~Y any c~aim, action

compromise, szLtlem~nt, or juuc~me77t by reason o~

any intentiona:i. tart or ~y rEasan ot any a1l2ged

errcr cr misstat~~m~nt oY• actian or omis~ion, or

` n~glect or violation of th2 rights o? any p2rson

und~r any f2d~ra1 or state lacr, including mis-

t~a~ancE, r~i~ifetisance, or nontea~ance or any act,

om~ssion, or neglea~ contr~~y ta any ~~d~ral or

state law s:~hich i.mposes person~l li.ab~lity an a.ny

elected or aFpointed zire di~trict o~yicial,

i errployee, oiticial, ar ~nember, i~ th~ elected or

appointed tire di~trict o~fiaial_, employe~,

~ of~icial, or member, at the tim~ t~t ihe intenti~nal

'` tort or act, omi~sion or neglect, ~as actin~ orithin

• the ~cope ot his or her c~~~icial duties or empi~~-

~ rnent. The town council cr any xi.re district n~ay

decline to indemniiy any elec~ed or appointed

- tire dis~trict a~fzcial, employee, ai~icial, or

member to•r any mi~statement~ error, act,

omission, or negl~ct i~ the same resulted from

wiil~ul, wanta~, ~r muli~~ious conduat on tne part

ot ~he e3.ected or appoir,ted ti.re distric~ ofiicial

employee, ct~~icial, or memb~r. 'I'he zndemnity

may be px avic[e~ by :~uch city or town council o,

a~~y fire di.stric~ on a case 1~y case ba~is or by

ardi.nance of general applicati~n. flny crdinance

or agreemen~t ta indemni~y rn~y ir,clud~, amcng other

thinc~~, the provisi.on o~ Zegal counsel at ine

e;;ppn~e of ihe city or town andlor the

reimbursement for attorney~' ~ees and a~her

• expenses ir~curred in connFctian with the conduct

oi the defense, including payment o# the judgment

thereon. Any city or tawn council oi' any fire

~ d~.strict rnay establish a~und inta whi~h it may

~ dEposit manies a~apropriated, ~ram time ta time,

_ and the iurld may b~ used to d~fer the costs

incurred Y~y any ~:ity er town in carx'ying out the

~ p=r~oses oi thi~ ~ectian. Th~ amounts cantained

, , i,~ that ~unr1 at ~he ~~nd o~ an}.~ tiyccal ye3r may ~e

ca-rried ~orwar•r~ to sub:iequent ~iscal years without

any reappropriation eP:cept as otherwise ma~ be

speci~ically pra~~zded by th~ ordinance creating

that tund ar #und~•. CY.ty or t~wn caurici.Ls 3re

~pc~citically authorized tn e=tend the ind~mr?ity

cor~tair~~~d herein to members oS the school

corrmittee and any ~ther persan ernployed by the

~choo]. department of any city or town and any person

appointed to any bcard, ~gency, ar comniission by

th~ sct~ool committee, whethex~ or not the person is

cornpensated tor hi~ or her services.

5ur~~n;arizirlg t.~e above, it provides that the city couneil may

. . z - _~,~..a...~,~_.o.~,.~.....:,._ ._.~. ~ ._,.._„ -- - -~.4:. _ _ - ~ : ~ .



xndemna.Y;r at~y ~:~lectec: or appc,inte~ ot~i~ial f'or d]_.l_ ].~s~, ~~~t, ~r~p~n~e,

and dar~age, includir~q lec~~l. ~ees ~r:d c~u~ t cU~ts ari.sing out af any

claim bj rea~on c~t any irter~i_ional t.ort or Ly r~ason o~ any aller.~ed

error ar mi~statement or acticn or omissirn, ar n~.~r~.lect or violation o~

the rights o~ ~ny person under any t~deral or state law, including

misf~asanc~~ m~l~easar~~•e, cr nanfeasanr2 or ar~y act, amission or neglect

,
which impos~~; personal. lia~il.ity provi~ed that at thP tione of the

-,~ intcntional tort, er act, omissic~n or neglect the per~on was acting

,
within the scope o~. their af.-~icial duties or ~mplcfyri~en'~.

The statutc~ gQPB an tc provide that tii~ City Council may decline to

ind~mnity the ofiicial iz it i~: ci~t~rminrd that the person act~d with

will~u]., wantcn or maiicious conduct.

The statute permits the granting af ir,demnification both an a

case-by-cas~e basis or c~f ~en~rai ap~,lzc~ti~n.

Lastly, the ::tatuie ~ilcir~ the p: ovisi~~-s o~ legal couns¢1 at the

e:~pense ~~ ~he city and or th~ reimbur~ement by the aity.

~ ~'hi~ ~t~tut.~ i~ in ~ubstantial accord with the general ~tatu~ ot

th~ law ~hroughout th~~ liniteci ~i~ te~, a~ i.t :~s di~cussed in ii~,~~uillan,~
r

' Munici pa1. G~r~or~tions. 3rd E:ditiion f3evised, Vol. ~3, ;_;ectian 1?. 1~37

Entit.led Reirnburair~t~ ar Indemnifying O.ttic~r.

_ , iic~7uill~n~ ~ tate:~ t.he i~sue as tol? ow~,, "wher~ a munici.~al oifi.c~x-s

incur~ a lcss ir: th~ di~charc~~ of an of~ icial duty in a matter in ~yhich

the corporation }~as an interest, ~nd in the discl-,arc~e of a duty impos~d

or authorized by lai~~, and in qcod taith, the rnunicipal corporation h~~

th~ power to ~pprapr~iate ~unds to r?i.mbur~e that of~icer. Unle~s

expre~sly fcrbid~sE~n. kusevil~.e v. T'u11e~ 55 Cai App 2d 601, 131 p. ̂ d

`„95; F~rick v. ;t~e11~ 198 Colo 508, 6C2 p2d 352; City of Norwich v;

:;ilv~~rberq ~'JC L"onn :~b7, S11 A.2d :;:3E~.

~

w.~~r~ww~.~w~r.w~ravrr.r~wf~w+~~++~r~+anr~+ea~1~a~~ws~~~+~e~wwwl~. .rava~lwCwYa~~~—~YdzM~w'fRw~-Fff1K-=.~ ~'ieL'►.F".:.'Y~^ .'SY#MFY~M'~sY'Y+i~. ~^ •p•+~ws~nnyw~.li~vY.~.l. R



;tc~tusll~t~~ ga~s on ~urthcr to ~tat? that +_hi~ i'1^E-1.T~S~U2 _:~rn~nt ~ i~

alsc ~:~c~rmis;~•ibie when it is t,~ltimately rJ~~terr~ined tnat th? munici.r~al

oiticial in ~~;aod ~aith e5~.c~.~eded his autn~ri.7y. I~lantation~ Indu~tri.~l

~~uP..~.'1~ .̀"l= Lzonnl.Li; 37~ A. ?,~ 1CJ31. It is permissib.te ~or a mu;~i.ci~,al

corporation ~here the munici~al atiic~r actirz,~ within his scnpe an~

autnority has to de~~nd them~elveu .sgair,s•t ar. a~tion ai isin~ out of a

t particul.ar incident F'ii~For;G v_ i~a~or oi I~ewtan~ 1G Mass App 41'l' 452

P.E2d 23y.
`1

a 3",c~_auilian, concludeu that °(I7n shart, as a matter o~ pu~li~

policy, public inc#emnification a~ public of~icers ~erve~ in part to

ercourage public service. Filippone v. M~yor ~~ i~ewtor, 392 Ma~S 622,

46! riE2d 1~2.

'l'he "true test" in deciding ta x-eimburse ar indemni~y is stated in

Mc~duillan's as iolloWs:

L`~id t;~~ ~ct ~one hy the o~tic:~r relate directiy

tc a matt~r i.r ~`rric'r, th~ city had an interest;

or aifec~ municipai rig~i'_s or proo~rty ar the

rir.tht or proper'~y o~ thF citiz~an~ *,~hich the o~~; aer

K wa~ char~ed with tYi~~ to prot~ct or detenci.

IS tr~e ans~rer to th~ at~~v~ ~,^ yes, then in orcier to justify tht

.

,~ e::pend~tu-re of mur.icipal iunc{s for a 1~ss occasiar,ed ~y a munici.pal

oiticer ~.hree th~.ngs must appear:

( 1) 'i'he o~ficer muilt have i~een actirc~ in a manrzer in which the

corpora~tiori ha~ 1n interest;

t"~? thst afI'icer rr,ust have eeen acting in th~ di~charge ot a duty

impo~ed or ~uthorized ~y l.aw; and

i".? ) the otf icer~ must have acted in good i~i-th.

Hotchkiss ~.•. i'lunk~tt, 60 C~nn 230, 2~ A 5:~5, i?ailey v. Town ot

5tratford, 2~ Conn. :3up~ 7:~, 2i'1 A.2d 122, volaine v. i:ardinale~ 142 NJ

~uper ~i3~, "{61 A.2d 5,3; M~C~uillan ~ection 12. 137.10.

,

N M /

i
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. ~~r~i1 „~ttm~~t :_,elc~~r t~ ~pr~1y +Y~~• t~~= t.o th~ ,~i~~tyrent -!'acfival

matttrs t~ ~t you i~ave r~i~tl.i.~~t~ irl your l~t~tv~r'.

~ i7 ~ x '-' o ~ ~ i r r c c ~,_._ ; 1 ~.•,~A~i~~Y__;~tz: t=;; Ti-ii.., r.;a`t (K~;~mcn~ `I~~m~~o__r. ~.~~cy llerr~.ct eri~el ~ut

c~i ~he ~~u~l~catic~n o~ ;~n ar~.icae wr~~ter~ ~,y I~la:;~.~i ~errig entitled

"'I'a;~,orro~'s C:a-rou~~l" wh?cx~ ap~~ared i.r~ t'r.e Erlit~rial 5ectior, at tr~~

Provi~en~e J~~urnal ~;hic'r; ~,;t attach~d ~~~ your ini:armatian. WiLhaut

,
reaching t'r~e meri~~~ c~i t,rie a~+i~n, which cl~i;is tha~ tha attached

~ ar~.icle ij li~~:.-tou^; ~nci th~ ~~~Qn_~ to ~he action, I c.er~.ainly ~:zei

v
t;at i.zc:e^~ni~icution i~ ap~ropriat~ aF :

1. "I'he articie was wr;.tte;, by the municipai e~ficiul. a~out a matter

that the City has an inier~st in anc~ ~t pes't2i.nu to ~ity pra~erty which

~°~,e ha~~ a du~.y tc Lct ~~cc,•rdi:~c-11y.

=~. See above.

~. Under R. I. G. L. ar:d tn~ ~crsie ;iu~e C:i~~r~tPr ~is. L~errig as

5:~p~rinterldent iv= ch~r~;~c'~ wit ; the res~on~iii.lit:i.e~ ta ~.~rotEct thz

interest ~f the park anu its cont~ntC,

`' 4. `,~hilP thi,~ is a f~utu~l r<<atr=~•r ~cr a caurt to d~cicie T beli~v~=

that t~~e r ir.~nce Gamrnitte~ c~n ma;~e it~ ir.quiry c~f I~7~:. i~pr*,ig to jati~ty

~ it~~~ll ~n ~.hi.~ e~lement:

[~i~URiA LtNCf~U~~'i': Ti7e~~ ar2 a~ o~ th~~: writing technically tiao rn~tt~rs

. wnic,`: rave ~een brnught ~y members c~~ the i~eti-remen~ ~ys~tem agair,5t ~1~.

i.incourt as w~~l as ot~t-~ez municipal o~~~ci.als {i'layo.r, John ~immanJ and

~~~phen t~~pali~.~no are t~~ athers).

In tn~ ; i:~.st mat~er ._,.:~m~:-= s~t~;-~:~et a1. v. 1'~ol3.n~,.̂ ~~t a1 this matter

ray b~ thr~ time thi.s n~~eetirig taicas place b~ Tnoc~t for the followinr

rc~3sons. in the written dPcision and juc~~ment which was entered the

ciai^~ aqai.nst Linco~xrt, I'ac,lino and ~iapolitano was denied. Vlhile the

t~i.* y a~as ar~p~al~d trom that ;~ortion at the Lrder that is di.rected

=.,:6-~ ~ ~:~~~:..~.~~~~_~--.~-. :~.~:~~- ~-- ..~:r,~,~-~ ~.-~,y ~_~ ~.:~~.._.=.~,-,__~.~ - -- ~---- :~»,...~~ ~ _. _. _ _._,.~ - ~. ~-_--



ti~wat ~~~ it. .'.ia~nti~~'~ ~.a~.}t-~ n~t. "i'he timc zor• 3~ilin~ th~~~.r a~pE•al tan~

:it ~~ ~~c~~t;t~ui ii one wiil re ~i~ed) wi.11 accordir~g to my caic~~.ations

t.-,?~p1'_-t"' O~ LJ~~t.obE~Y' ."L~i'.11.

7'he _ni_; c_>r m~tter Mc~.]_r~ ~~~ Pt~~c~,an_ ha~e ~een ~ ia:~mitt~d to th~~

~Ll~'J2Z'iOX' C.OUI'+ OII 311 ~Cg:'r'E:C~. S~2t.2fi12riL l"?~. ~c1C~:~ o21C~ ~.~C~}al me~na*-undun~.

i~o~h~re w~ihii: t;~~~ s~t~terr~nt a~ ~:~ct~ nr remorandusr was :~L ~tated ~r

, agreed ihat ~is. Lincourt co*~mitted ar_y act wt~icin aaul,~ ~up~c~rt a findzng

o` p~r~c~nal 1; ab~ 1.i:~y aga~ns~t he-r. ~fawwver~ witxao~+ ~eiving cn the

-1

~
merit•~, aPPlyin~ -t~~~ tr~;t t~ the zuCts~

1. ?'ti~ maLt~r which givpu ri~~ tc th~ litigaiion i~ th~ actiar,s ca~

~ t;:e reti: e~men ~~oar~, which by virtt~e ot her ~osition as Ci ~y Contrnller•

~he ia a member an~ i~hic.h tne City t~iu~ a,~Lron~ int~rest in.

2. 5~~~ a abnv~

:~. ~e~ i a~o~»

4. Again, t~i~ ia a qz.zecti_on that ultimatcly the court may~ h~v~ ~c~

aecide agair.; hr~w~ue. , ~ bzlievc L^~ 3~'i:_~nce Camntitt~r~ can i.nc~uire oi:

;]~. Lincourt i~~ ::ati~;iy itsel.~ on t.i'i~.0 eler~e:^t.

i.OUIS _!:. ~','F2~iVATi.~:_ 7':~zs was a law~uit which was brotagi-.t ~y a land

.
devPloper (Vi~cent Pl~so~la) again✓t fc~rmer ~•ou;~cy~man 5trav~to arising

u

~~~t c# Pir. Stra~~ato's appea~ ta tl-,e zor.i~g ~oard ow= tne decision by the

- Uirector ot '.:,`~partrn~nt. u~ ~t~il~ti:;, in~~~a~-cti.cnL t~'rant~.n~ ~th2 developr-+z~ a

bui.iding p~rmzt.

't'he actior, ac~airst ~ir. 5trav_to w~:; dismisseci b; the 5uperior Court

w~thou;. a;~y lia~a.' i.ty sound a~ainct iKr. ~travato.

Thi~ m~tte~, is before you on thc i,~.~ue os reimbursement of

r?ttcrney's ~ees.

Utili: ir.g th~ sdme test. abotrE, it i~ my opinion that

_. t^.r. ~;travato ;~as aL +.he tim~ an elec.ted oific;i:al concerning ~

.
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rnattc-1, witt~in t~:i_ wa-r~ ~uncert~ir~r~ a to~ic ~Y~u~ t~-,~~ Clty 1-ta~ ~n ir~t~r~~t

zn

2. Sc~e ~ a~ovz

3. ~, As the '~c~ning Board a~d al~im~tely th~ Sug~~rior Cour~ did

decide Mr. 5t~ avato hac~ an i.nterest in eithe-r i,zdividual.Ly or a~ a

cour7ca.lman

~ 4. Gi~~~~n th~ lac1; of findinq~ a~ the Sup~ricr Court }~oth in the

-« .~uit brough~t agai,ist P7r. ~travetc~ as well a~ tn~ appeal ~t the deci~inn

° ~- y .,o~ ~he ~'oning t;oGrd ;~rou~h~ ~y I~r. a~.l ~vat~ ~s ~o hiJ bad ~aith, zt mu^4 .

l~e presumEd that he acted in good ~ait.'~.

GCAdCLJ~ IQ~i

Hop"fullYp as ~ result o~ thas lang di4•s~rtation, you will fin~

your t.asi,: easier.

~.CG/~ms

,

Very truly yours,

Edw~rd C. Cli.ftor,,
City Solicito~

~
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