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CITY OF PROVIDENCE

RHODE ISLAND IN ~1TY COUNCIL

CITY COUNCIL ~~~IY—~-~--~ ~:^'~—
READ:

, WHEREUPON IT IS ORDERED THAT
PUBLIC HEARING ~2i1E SAME BE RECEIVED.

~ e~(Y~,~cn -,.Q., ,. ~ LERK
APRIL 24, 1978

Record of Proceedings regarding COmmunication from Ronald

' H. Glantz, Private Citizen, advising the City Council, April 10,

197$, that Council President Rqbert J~ Hdxton~ and Councilman

Anthony C. Merola cease to possess the qualifications of Council~

men as specified in Section 3.8 of the C~arter of the City of

Providence.

ROLL CALL

Present: ~ouncil President Pro Tempore Fargnoli and Councilmen

Addison, Ahern, Almaqno, l~radshaw, Councilwoman Brassil and

Councilmen Cirelli, Cola, Flynn, Garan~ Glavin, Gorodetsky,

Griffin, Henries, Johnson, Lynch, Mansolillo~ Merola, Pearlman,

~ Petrosinelli, S alvatore, Tomasso and Xavier - 23.

Absent: Council President Haxton and Councilmen Stravato and
u

Turchetta - 3.

Ttais is a record of the Proceedings before the City Council

held this evening at 8:00 o'clock P.Me (EaSeT.) in the City

Council Chamber concerning the following, which was submitted

for a second ~ublic Hearing by vote of the said Council at its

meetin~ held on Thursday, April 6, 1978.

', The Clerk is in receipt of a communication adc3ressed to all

I Members ~f the City Council, care of the City Clerk, City Hall,

Providence. Re: Public Hearing, April 24, 1978.

' "Dear Members:

Ple3se be advised that on the original communication

addressed to the City Councils it listed my address as 1258

I Reservoir Avenue. That was a typographical error and should

have been 1258 Elmwo~d Avenue, which has been my office address

' since January, 1978. Further~ be advised that I have been a

I lifelong resident of the C~.ty of Providence and have as a voting

address, 76 Overhill Roud, Providence~ Rhode Island~ and I have

owned my own home ~or ti~e past ele~en (11) years.
Very truly yours,

Ronald H. Glantz, Private Citizen.t'
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' COUNCIL PRESIDENT PRO TEMAOAE FA~`tGNOLI: The Clerk proceed.

CITY CLERK MENDONCA: Frank Principal, 133 Sutton Street.

MR. PRING~IPALr Mr. President and Members af this Coun~il. I

I am here to speak on behalf of Mr. An~hony C. Merold and I would

- like, befoze I do so, I would like to read this letter tor the

,, Mayor of the City of Providence

I "Wef the residents of ~'ederal HiTl, wish to ~eta.tion and ~ ~

~I inform you, that we strongly fee7. that Anthony Merola should not

' resign from his pvsitioz~ as Councilman. To set forth P~ur plans,

the undersigned designate the followinge He is the only Gouncil- ~~

man that can be cal.led upon for assistance on any matter and

respond immediately.

H~ helps with any problems sma7.1 or otherwise, and is the

type of perswn we need in the restoratior~ of Federal Hill. (As

the ~ast Side of Providence).

This community feels that he will keep alive and ultimately

: help to accomplish our goals.

, It is a~eeling of the community ~hat there i$ a political ;

moti,vation to remo~e him from his ~ffice.
I

Mayor, we who have signed ~his Pet~ition v~ated for you in good ~

faith in the last Election, but if the outcome is Mr* Merola's i

removal f~om his seat as Councilmaa, we the undersigned, do not I!~

feel we can give you our support in the u~coming e~ection. '~

We must add, that you have done a tremendous job with the

City of Providence with all its short~omings, but we could not

sugport you in youx~ future politica~. career since we deeply feel

Mr. Merola is a person of high esteem and a:cording to the under-

, signed, has done an excellent job for Federal Hill and its

residents."

•~ Now~ I have a Petition here with about 30Q names ~nd I

i
would also read a letter fram Mr. Mayor Vincent A. Cianci,. Jr.,

II t~e Mr. Wi.11ia3n Aailey:

~I "Congratulations on the eccasion of your Testimonial. ~

' Considerinq the aggravation you have been through, no one desesves
, ; .

it more. I deeply regret that I cannot joi~ you o~ your night,

but nbtice was short and ur~ent City Business required my attend- ~
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ance at an out-of-town conferenC2 ~h1S evening. As you well

know, I have always been impressed by your courage and attitude.

It takes a man of great determination to go all out as you have

f0~ SOm~thin~ that is rightfully his.

' I have supported your crusade to regain yOUr C1V~1 rights

• and wrote to the General Assembly on your behalf because of my

concern that complete justice be done for you. Please be

assured, of my Continual support, but what is much more important

than m~ good wishes, is the support of your South Providence

Constituents.' They have found you a fighter and a leader

and their confidence and hope in you is well deserved. Please

convey my sentiments and sincere best wishes to the many friends

and supportezs who have joined with you on this festive occasion".

What kind of a hypocrite can this man be? To stick up

~ for someone else and to knock down Mr. Merola fram the Thirteenth

Wa~d. Thank You.

.' +;;
Judith W.i~;C~em; 12 Laurel Court.

. -
• There is a restriction on City Council Members in that

they may not retain their positions once convicted of certain

crimes. I wou Zd suggest that this Council act to uphold the

regulations in its moral and legal sense. To refuse to Uphold

the only governing Charter is to make a mockery of the System.

Ideally it should not be necessary to unseat these Councilmen,

one would hope that these men would have enough concern for their

constituents and fellow Councilmen to step down qracefully.

I find it amazing to think that there should be any questions as

to whether a convicted felon should be allowed to keep theix

position on the City Council.

I guess I shouldn~t be surprised, having had other dealings

with this Council, I am well aware that some of you don't

always represent you.r constituents. Though I am grateful

Fhat a few of you would follow your conscience in this

matter, others see what they want to see, and they hear wha~

they want to hear. The decision to unseat the convicted

Councilmen should not be a matter of party allegiance.

However, I ~an ,just- _i.s~;ay:' :~ the shouts of ~utrage from Some Of
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you if Mayor Cianci or Mr. Glantz were convieted of crimes and

wanted to retain their positions. There are people in this

City who are quali~ied to hOld positions and responsibility, who

do not have criminal records. The double standard that seems

to exist from some o£ the Councilmen in this Chamber, only

serves to weaken good Government and to discourage pe~ple from

; becoming mare involved. In any event, I hope that th052

I'~ Citizens who are not being properly represented by their Council-

~ men in this matter will act accordingly at the next Election.

Additionally, I hope that those Cduncilmen here, will act

according tio the Laws they agreed to abide by. Thank You, ~

Edward Malise, 128 Tell Street, Providence, Rhode Island,

I did not write a speach, so I'll say what I have to say,

my way.

I've been living in th~ 13th Ward aIl my life. This is

the only time we've had a Councilman that would give us anything

: we wanted there, that is Councilman Merola. I went around

to houses, door to door, I didn't write their names down, but

I'm pretty sure that if it came down to that, we could fill this

whole place up with Merola people. He is a good Councilman

and I don't know why they are picking on him like this. Thank

Youe

COUNCIL PRE5IDENT PRO TEMPORE FARGNOLI: Anyone else in the

audience that wishes to speak? If not, we wi11 have one of

the Attorneys from either Mr. Merola or Mr. Haxton come forward. '

Mr. President and Members of the City Council:

I'm here to speak on behalf o~ Mr. Haxton, I introduced

~ myself at the last session. I would indicate that i have

submi~ted ta the Council copies of the Memorandum of Law.

COUNCILMAIS GORODETSKY: Excuse me~ can we have him state his

name for the record.

r.c?UN~.r.L rs~~~rn~nrr Fnv 3'}~,Pi.MF1F FAFcF~iVC~7..T: State your name,

please.

My name is Attorney Pet.er DiBiase, from the Law Fis•m ~f

Toro Law Associatese

I was indicating I h~ve submitted to ti~e Clerk~ 26 copics
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of the memorandum which I asked the Council to consider before

it rendered a decision in this matter. I would very briefly

like to outline some o~ the points of that memorandum.

Essentially, we have taken three issues. The first issue is

that Mr. Haxton has not been convicted within the contacts of

the City Charter provision Section 3.8. The cases that have

been outlined in the Memorandum clearly ~ndicate that when

Courts have been confronted with a Statute similar to 3a8 which

are disqualifications or disenfranchisements statutes, that the

Court, has very, very strictly and technically interpreted the

phrase "conviction".

Two weeks ago when I was before the Council, I indicated

that historically, the Courts had not considered the fi.nding

of guilty or a plea of guilty, coupled with probation, to

equal a conviction. Additional reseax~ch indicates that the

cases are even stronger, that the Court5 have gone so far as to

say that a finding of guilty, or a plea of guilty, coupled with

even a suspended sentence, does not constitute a conviction.

The primary authority is 36 ALR 2d, 1238, for the non-attorney

members of the Council, an ALR Citation is a compol.ition of

all cases on a particular topic. This topic deals with the

issue of what constitutes conviction within the Canstitution

or Statutory Provisions for disenfranchisement or one convicted

of a crime. That annexation indicates as follows: There

seems to be little authority on the quesiion of annexation, but

the little there is seems to hold uniformly that disenfranchise-

ment does not follow unless there is something in the nature of

the final judgment, upon the verdict of guilty declared by the

jury. There is therefore, no conviction where one has not been

convicted within th~e meaning of the Constitutional or Statutory

Prnvi~ion~ whPre sentence was suspended or probation granted.

Clearly, in this case even in Mr. Glantz's memorandum and state-

ments before the Council, the facts are that Mr. Haxton was

found guilty by a Judge sitting without a jury and was subseq-

uently given a One Year Probationary Period which he successfully

completed. The leading cnses that analyze this concept
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of conviction, as defined in that annex~tion, go on to make

very pointiv~ reference to the issue that is clearly before

this Councile Once again ta quote some language from the case

People's Versus Fabian ~n New York Appellant Court decisione

The New York Cburt indicated it is the du~y ~o disenfranchise

a person convicted of bribery or any infamous crime imposed by

the Constitution upon the Legislature is authorized only upon a

cbnviction in the more comprehensive sense of that term.

That is to say, upon a j`udgment based on a ve~dict of

guilty and that a person against whom sentence has been suspended,

after verdict, is not convicted within the meaning of the Constit-

ution or Statutes, Statutes inactive, pursuant with Law.

Quite clearly, all of these cases without going into every-

one that is cited in the Memorandum, indicates that when dealing

with disenfranchisement or disqualification to hold Public Office,

the term convicted takes on a very technical meaninge There is

one final point that I would like to adjudge as one of the issues

that was made by Mr. Gprodetsky at the last session and that

is, if ~onviction does not encompass a finding of guiltyy what

in fact is it? Well, I suggested at the last session that

one must go beyond the actual jury finding and examine the

entire sentence that has been imposed. A case which very

precisely deals with this is a Pennsylvania Case Copy is

entitled, Common~eaith vs. Redding.

In that case, the Pennsylvania 5upreme Court noted the

word convicted can mean only final judgment of sentence and not

merely a verdict of guil~y rendered by a jury. When the law

speaks of conviction, it means that judgment, not merely a

verdict of the common -----~-- neither the provisions of the

• Constitution nor the Statute invoTved in tMis case, is there

any indication that there is a popular rather than the legal

me~n~ng of conviction is to be zmplied. Until they have their

~onvict.ion as evidenced by a Tria1 Judge, tl~ey cannot be depr~ved

of the right to hold Office. That case then goes on to say that

a finding of guil.ty coupied with a suspen~ed sentence, is not 3

conviction~ within 4he c~7r.ii7es of the Statute similar to 3,8.



- ~-

One of the earlier speakers asked this Council to follow

their conscience. I respectfully request that the Council

examine very closely the cases that are cited in this Memorandum,

I and follow not ~heir conscience, but the dictates of the Law and

the rat~.onale to problem in these particular casese

I think that careful examination of these cases in comparison

~o th~ cas~s ~hat have been cited by Mro Glantz in his Memorandum

would give a great deal of reason for this Council finding that

Mro Haxton has not been convicted within the meaning of the

City Chartexe

The second point that is raised is something that was

discussed last time I will not go into it in any detail, that is

mainly that the Trial Judge in very precise and detailed language,

indicated that he did not convict Mre Haxton of a crimeo He

had in mind exa~tly what would be the ramifications of his

judgment and I think as a.n interpretation of the Statute we

must presume that a Trial Judge was well aware of the existing

Law~when ~ie took the particular action ~hat he dido In this

case, I think we must imply that Judge Ideedham was well aware

of the outstanding line of caseism, the strong majority of

caseisms, that has been cited in the Memorandum when he made

the comments that he did back at Mr, Haxton's sentencing in

November.

The third point ~ahich is a very difficult point that

must be confronted by the Council, is the jurisdiction of the I

City to actually enact Section 3e8 of the Charter; Now in '!

1973, there was a constitutional convention and two provisions

of our State Constitution were enacted or amended and those were

amendments 38 and 39e

Essentially, Amendment 39 dealt with the qualification

~ for a person to hold office and the very brief language of that

Section is that "No Person shall Hold any Civi7. Office Unless

1u~ ~j~~ a'';►~iali~io~? F.t~cl-o.z' fot 5UC}7 Otfice"a

Then they refer back to Section 3$' Amendment 38 which goes ,

on to explain w~at the qua].i.fication to be an Elector are, I~

briefly without readir,g it all, it is that one is of Legal Age I

and that he has some residency requirementa And then he goes on

to note the following language, "Nor shall Any Person Ctherwise
Qualified to Vote, as Provided in this Article be
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permitt2d to vo~e while serving a pri~on sentenc~ an final

conviction of a felony, nor subsequent to any such imprisonment

until the Grand Tract shall be restored by the General Assembly".

In summa~ry, what this provision does is sayinq that anyone

can hold office, as long as he maintains residency requirements,

i5 of legal age, and has not been sentenced to a prison term.

And in the cas~ of Mr. Haxton, he certainly was not sentenced

tcs a prison term. I suggest to the Council that 5ection 3.9

goes back to as early as I believe~ 1940. I suggest that that

provision is absolutely inconsistent with the State Constitution.

Now, there are 12,000 concepts of law that a municipality ~annot

enact any legislation without Authority either from the State

Constitution or some enabling laws of legislation. Certainly,

the section that has been issued~ Section 3.8, is inconsistent

with the State Constitution and i found no enabling clause

legislation in any of the statutes of our General Laws that

permit the City to be given additional powers to make such a

restriction such as existing Section 3.8.

Tn conclusion, I would again respectfully submit to this

Council that the issues that are before the Court, are very

complex issues and unlike the request that was made by one of

the speakers that preceded me, I very sincerely ask this Body

to carefully"analyze the legal issues that are before it and

all the Rules of Law that have come down and lend some support

and guidelines to what the ruling should be in this particular

case. Thank You very much.

COUNCIL PRESIDENT PRO TEMPORE FARGNOLI: Councilman Merola's

Attorney:

Mr. President, as you know last time I was here

C071tlJ~II: E'f?FCTIIF~I'1' PRO TF,t~9~nO.*~F FARC..NC~I,.I: S tate your name,

p] Aase.

John Cici.l]ine, Practicing Law at 380 Aroadway in Frovide:~ce.
was

Last time I was here I~asked to submit me~orandum on behalf

di two Councilmen, Turchetta and Merola; 1 have not heard

Turchetta's name me~ticnQd tonight.

sidered at this Hzarir.~?

Is t22at matter being con-
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Is the Turchetta matter being considered at this Hearing?

COUNCIL PRESIDENT PRO TEN~OAE FARGNOLI: No~ it is not.

John Cicilline: In respect to Mr. Merola, I pointed out last

~ime ~hat he filed an application for posi co~vi~tion reliei pur-

suant to Chapter 9-1 of the General Laws. No;a that section of

the General Laws provides that any person who claims that his

conviction or sentence was in violation of the Constituti~n of

the United States or the Constitut~on of the State, they seek

relief through this Statute.

The Statut~ further says where there exists evidence and

material facts not previously presented, he may also secure

relief under this particular Chapter of the General Lawse

I reminded the Council last ti:~e that since Mr. Merola's

conviction, he has secured information which was made a part

of this applica'~~.on to post conviction relief which will be

heard in Superior Court in a ~ery short time. The case is in

respect to~the effector has on disqualification for office~

seem to say that that matter ouqht to be treated in the same

way an appeal should be treated and therefore, I suggest to ~he

Council that there has not been a final conviction, sentence

~f final conviction, so long as that applicata.on still has

vitality.

The second, more convincing aspec~ of Mr. Merola's position

in this matter has to do with the Section 3.8 of the City

Charter, the so-called Ouster Law. Looking at the cases in this

~'egard, points out that the purpose of the Ouster Law was to

achieve a removal of unfaithful public officers who have breached

the Public Trust and the cases in this respEct seem to say that

the trust is given to the elected official at the time he

~ assumes the office. And that any transcretion that took place

at the time before his election, is not a matter that ought

tr► be considered by the Council and is not a matter which can be

reason for disqualification. The cases repeatedly hold that a

Public Officer is not subject to removal from office because

of acts done by his previous term of office. You know, in this

case, the offense alleged to have been ccn:mitted happened in



-10-

1970. Mr. Mer.ola was i~d:~.ci-.ed by a Grand .7ury in 1971 and he

was elected to the City Cot~r:cil in 197a, at the time he ran for

P~~7.ic 0£fi.ce9 a.n 19/4, his ca:~si.itue~ts in the 131:h t~~_d of

~x~ovid~nce, were aware of thQ fa~t tr~at an accusata.~n had been

made against hir.~~, That matter was much d:i.scussed throughout

. his Cam~aign, Ii:. nrsay only be considered ~ f the act had hapL ened

~ during the ca~rse o~ his tenure. There is d penns~rlvania case

that ?~as been ra~ sed which po~.n~ts out t}ia~ each o£fi~ial term is

a se~arate en~i~:y and a Ci-~izen whozn thn e1e: ~or::, :~ave ehosen

to a Public Oiface ca~ro~ ~e depris~d ~:zer~o~~ b~~ause of non-

perfox~mance or r~~sp~rf.or_ma.nce of any d~at;r tha+~ Y:appened at some

I other timee

That holding is tY~~ :i: ~.ding of a majcrity of j~arisdictions

in this Countr.y. I~k is t;•~~ hol.ding o£ trae best Law ~rr.i.ters that

Law~s ers look to for assistance in prspar~.ng briefs and making

arguments befor~ Cou:cts. Wigwam and a num~~er of others cite

the same rule ar,d I w~uld lil~:e to remind the Council ~hat back

in ti^.e 93rd Concress, there was some discussiun about this

mat~tez, in the report that is prEsently Report Noo IIl, which was

put tor~~ther for the House of Representata.ves 9 it was pointed out

that ~ther.e was no Constitutional right to remove a person from

Public O~~fice because of conviction for crimeso

Instead, as the report indi.cated, at that time, that the

best resor~, thz best o~po:rtuni~cy ~o remove people, fzom Public

Office, was throug~ thei~: constituents,---------and the Council

may not set up qualifications for P~~.blic Offi.~ers,

TY?is qualification was set up k~y t;~.e Constitution and the

Charter of the City of Providence and w:~en this Council attempts

to remove a man vy ad3ing an additir~nal qualif.icati.on, that

is, that do not, has been convicted of a crime, it is doing some-

tl~.i_ng tt~ere is no con.stituti.enal autrority fer.

T suc~gest as my brotner DiB~as~= j~ss~ refuted y~he most

serious matter, in -~hat we c~.n~-+ot be ~i:~_p~ed in,to a frenzy and

tnis CounciZ should not be asked to act on such snort a notice,

~:.hat. this Council ought to take tre ti_~ ~• to lo~k with more care-

~ul attention to the cases of bo~h ~~r.xi__tes in this proceeding,

as pointed out for us. To get the ir,~ut from the Ci4,~



-iz-

Solicitor on these particular matters that we now raise, before

any kind of. ac~ion is sta~e~.

I wo~zld a~a~n re~ind the Council that 'cnis is a matter

w~icl~ sho~ld be the exclusive problem of ~he voters o~ ~he 13th

Ward and shou].d not be a ma~ter for this Council to vote on.

For tr,ose reasons, I ask this Council not to remo~e Councilman

An~llbny Merol.ae

COUNCILMAN GORODETSKY: Mr, Pr'~5.~"..den~e

COUNCIL PI~ES~.DENT PRO TET~i~OR.E F~RGr10LI: Councilman Gorodetsky.

COUPdCILMAN GOR~D~TS:4Ye I I+au~ a mot~.~n to of~er. I have some

remarks in favcr. of the mo~io~ which I will presen~t before

making the actual motion~

I would like ta cor<<rlicnen~ John Cicilli~e, the Attorney for

Mr. M~~o1a and Pete: Di~iase, 'che Ati,orney for Mro Haxton wha

have done a very good jo~a I have thwmbed through youx~ Memo--

randa for briefs and I know tha~ manjr houxs of resParch and pre—

paration went into framing those Memoranda. To the loyal

supporters of Councilman Mex~o].a, I congratulate you and I

respect you for coming in here and publicly stating your views

in support of Councilnnan Nlerola, I think that's the way it

should be.

The point which is appa~ently missed by some vf the public

and hopefully not missed by any of the Councilmen, is that we

are not arguinq the meri~s of Co•ancilm~n Merola and whether he

has done an excellent jo~a as a Councilman. I certain.ly am not

gaing to stand here and say that he has not done good things

for his people, his constituency. I don't know that t~ be a

f act, that he has not, and ~he same for Mre Haxton. As I

stated at the last Public Hearing, = don'~ stand on this Council

and in any way demean Councilman Merola or rouncilman Haxton.

In fact, I stated that personally I~ve gotten alonq with the

gentlP~neno I have na personal animosity or dislike toward

themA So that is not ~he poi.nt of tr.is P~ablic Hearing, to find

out whethe~r they did a go~d job or not and we're not a jury,

and the eloquent statemcr~G m~cie by C~~~r.~el .for the respertit~e

Couric~.l gerson~„ s:hotild be advised, tl-•3~ we are not a j~ary to



_12_

sit in judgment of the Law. ~e can~t make any findings of

Law, b~~t all we can do is an~ ~~~ve agreed with it e~ven before

the Attorney G~~~~ral of the Sta~e c~ Rhode Island said it, z

aq~eed wi~hit and that's what T tried to tell this Council,

both in private and publicly,; to provide the information that

what mat~ers t~.ere according to our C~ai~ter and from what I

heard, one oL ~he Counsel sa1, we are sup~osed to assume that

the Chart;er i.s unconstitutic~i~a~ . T~~e Go~,:nsel well kr.ows that

is not an arpropxiate thir,g to do ~ you cui~r.o'~ do that.

in fact, it must be presumed tfl be cor.stitutional until it

is declared unconstit:utional. I nePd not cite any legal

autho~rity for tha}, it ~ s qu~te evidEn~ to a21 Cou-~se1 I'm sure.

50, with a Chart~ex, vi:',ich as far as we kn~w, 9.s constitution-

al, w` are bourad to follova it. Whether we like (:ouncilman

Merola ar we don't or wlae~her we like Councilman Haxton or we

don't., Or whether we like the p~.rty they are affiliated with

or not, or the faction of tllis Council they are affiliated with.

We have no choa.ce but to make an assessment amongst ourselves,

not even fvl.low lecal precedent because that isn't our job, and

Julius Michaelson, the Atto.rney General, said th.at very thing.

He said it in plain English and he said the only issue which

is truly germane to the Council's consideration of these matters

is the meaning of the term as it is used in Sections 3.8 and

3.9 of the City Charter at this point, or,ly the City Council may

resolve this issue. Only the City Council may resolve this

issue, I repeated that he didn't write it twice, I said it

twice to make certain that I was heard. So, I said before and

I say again tonight, I'm ready to decide it, right here and now

and perhaps it becomes a little easier for me being a Lawyer

too, to make up my mind. I hope that b~ this time the rest of

you Council Members have made up your minds as to what you are

going to do, because I don't ~hink nvw is the time to delay.

I've learned someLhing when ~C arri~ed here tonight, well~ I

knew before that we were kind of the ].aughinq sfiock and when

I say we, I mean tY:e City GounciZ. tnl~ are kind of tre l.zughing

stoGk. of the City of Prov.ider.ce ar,d '-.iYc:;e of you who h~ven't

hear_d that, haven't been aroun@ on the Streets: And we are
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~~ the laughing stock of the State of Rhode Island. How far our

laughin.g s~ock Yias ~een disc.r~~~~ed~ I don't know thr~ugh.out

New Englanc~, but you know w2-~at I~m afraid of y I~m afra~ d t.Y?at

after tonight we a~~e gowng to be the la~yhinq sl:ock of the

. Col.~ntry, ber.atase ~ und~.rs 4an~ that some of i:hese Media PQople

~ a~ e from the P?~twor. k v Wel': , I~ m n~t pr2paz-ed ~o r emai.n the

laughing stock any longer and ~ don°t think th at i~ts the proper

example to ~et for vur cltildren. When a Law says s~r~ething

~hat you're gaing ~o mask your actions cr~ thi.s Co~~nci1 with some

kind of leqal technicalities, T eertainly hoZ~e nots a.nd I hope

i~m being pr~mn'~:ure by assT.~~ning ~r,at something like i.hat may take

place. Now, I was goinc~ to th~nk up some{::zinn f1o;,aex,~ to say

that the words just sprl~.:~g into my Y~ead 9 I didn't do it but, I

remember those immortal wo~ds o~ Patrick F3enry as he stood on

the floor and he said~ "T know not what thoughts others raay

think but as £or me, give me Liberty o.~ Give me Death".

We don't have to make ~nose choices at this time, but I

don't think that we have muc:i of a choice because we, now, are

nd~c a jury deciding w~!~ther Councilman Haxton or ~ouncflman

Merola should remain, but we ourselves are being tried, you see,

b~cause Councilman Merola and Councii.man Haxton have made us~

the subjects of a tria.l.

I respectfully submit to you that you can argue all you

want about the meaning of conviction or non-convictione When a

Party goes through a Court Action and is found guilty, either

by a Judge ar a Jury, and a sentence is imposed, whether its

a sentence of probation or whether its a sentence of money or

a sentence of prison, for purposes of our Cr,arter, it says

conviCtion„

' it.

The spirit is there, we all know it, we should not deny

I am offering a motion at this time that the Seat of

Council Presi.dent Haxton and the Seat of Cour.cil:~al~ AnLhony •C.

Merola, be forfeit.

COUNCILMANN MP.NSOLILLO: I second tha': ~►otion.

COLTNCILMAN XAVIER: Mr, P~~gs.d~rit.

COUNCIL PRESIDENT ~RO TEMPORE FA~CP~~LI ~ Cowanciltran Xav~ er.
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S'm a layman; b~a~; S Ulauld lik~ to ~Cnow where in Sec~ion

3..8 or 3,9 tha~ it sa;~s t.hat the Council ,~tsa~.l ~ct i:o reirove

members of the Councild 3,9 savs that he shall ha~~e a Public

Hear~.ng~ ~hat~s all ii. sa~Ts. z would li~e to ),r,ow wr,ex'e~ ~.Ii

these t~oo S~ctimns p i~ g~~~.t%es ~f?s author.ity ~o p~~.sh ~nyor.~ oui: of

t;~e Cauncil e

COUNCIL PF.ESiDI~~T ~'RQ TEN1PQli:, F~,.RGD?0?.,2: ~oL:n~il*r►an B.~~dshaw?

COtTNCILMAPI ~l~A,i]SHAW~ Z ri~~ to seco~c? P~~~~. Corodc~~s;~:y 9 s

motion b~~caus~ cf ~:~e fact ~hat sos~e 3 ye~~: s a ~;o I was ~he one

who made the or?air_al moi:ian t~a'~ th.ose seaLs i~e dec].exed vacant.

Lou Mascia, the City Soticitor at tl~e t~.r.n~, rui~c th~t nothing

Cotzld be dor...e then un~E~.~. ~:zose ur'~o w~re t~ forfe :t L-:1eir seats

had e::hausted all of tile~,r a~peals. I thi_nr ~:~a~t we ~ ve come

to that; poi.nt nowo I wan~ to thank r~.r. Glar.i-.z fcr ::a~,rinq done

tk?E job I should have done. ~ say, now ~ha~ these appeals are

exhausted, let us pr.aceed forthwi~h. l~ank You i~r, G1_antz,

I am g? ad to se~ond N~ro Gor.ode~sky's motion.

COUNCIL PRESIDENT PR~ TEM~ORE FP.R~PdOLI: Mot.i.on ma~.e and

seconded.

COUNCIL:~IAPJ TOrZAS~O: M-r, Pre ~~dent?

COTJNCI~ ~~''̀.EaT~Ei~t~T PRO TE~MrO~'?E E'A.RGrtOLI: Councilman Tomasso.
COUNCTLMAN TOMASSO: _

I must rise on this occasion and I'm sure that a~e all

recognize tl:at this is not a happy occasion. I am very concerned

with these Hearings and with tlzese Proceedings and i felt tha~

it was encumbent upon me r.o da some research into the matter,

to determine, or to form an opinion as to how I shoul.d conduct

myself and vote when this matter is ainal~Tbrought to a vote

before this Council. I look at these Memorandums submitted by

Mr. DiBiase and respectfully refer to the Appendix, Appendix II,

which is Page 235, and Trial Judge Need~;am specifically says,

"Mr. Haxton, I am going ~to sen~er.ce you to be pu~ on pYo~ation

for One (1) Year" o On i;~e f~llowing payp, Page 236, aga3.n the

Honarable Justice says, "1: fa~and yov g:.~i:~~y, a Year's Probation

supervised",

I did soz~e res:~arch ~..ra+o Gome :i. ~~~.:;. T:aw, being ~~e.ry r_on-

cerned as to what haue we done in i;:':ociv .rsland. I'~te heard

many expressior.~ as to ~ah~,} ° S i.apper.~c3 in Penn~y2vania,
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in Georgia, California and Tennessee, but I'm looking for our

own j~risdiction and i found a case of Pe~erella vs. Hoffman,

91, P,hode Island, 487, a 1960 case, on Faqe 491 it states that

the ~ederal Court that judged him, in this particular case,

• Hoffman, guilty u~on his plea of guilty and thereupon in effect

sentenced him to a pe~iod of p~obation for 30 days. According

to the Federal Authorzties, t~is was a judgment of convictian.

~ looked f~urther and refer to a case of C:~:~a~ch~rvale v~.

United ~tates, 2Q7 U.S. 220, in here the S;.?preme Court stated

that a plea of guilty zs in iiself a cnnviction.

In Nix vs. United States, 131 F~deral----857, Page 858, ~he

Court held ~`►at p~obation "involved the judyment of conviction

even when the impositior, of se:~tence is suspended? because

prabation can only be visitec~ on a convi~t and is in itself

a mild form of punishment".

I think that we co~ald look for a local case for, and inter-

pret what has been said fo us, this was a 1960 case, I believe at

this point that it i.s s~ill good Law. I think the me~hod we

should be getting is in these cases, the~e was, in fact, a

conviction. I think it is encu.mbent upon us to have an Lnder-

standi.ng of the Law, to 2oo;c back ta what some of our Chief

Justices have said, what our Supreme Court Justices have sai@

in the past, relative to c~nva.ction.

I would say, it ~.s not easy for me to stand on this f loor

tonighty and bring forth this type of iraformata.on, Z think I've

had a fine relationship with Mr. Merola who sits next to me and

I've sat next to him for a period of over 3 years. I don't

reqa.~d it as a retZeetion upon Mr. Merola, because I think we

have enjoyed a good relationship over the years and certainl.y

I hope to be friends with Mr. Merola from this day forward.

The same with M~r. Haxton, I don't think this is a matter of

personality, I think it is a~ery, very difficuZt ,job ~khat the

Cour~cil has been called u~on to do. I woaxld have been much

' happa.er had +~he ger.tlemen ~.nv~Zved .res.igned on their own to

, relieVe tt2e Council. of t:~a 1-n;+~~en o~ ma7c~.ng this very, ve.c`y

I difficult decision.

COUNCILMAN XAVIER: Mr. President?
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COtJ~CSL PP~SID~nTT Pfi0 Ti`+i'~k~O;~E FAnC~;O.L•Z: Councilman Xavier.
COtTI~TCII,MAN XA.V.T.ER.:

Y.c;~s q?.~o~~d ~:he ca~ns of p~Ur ~e pl~~.d~.:~g g~:.il.ty the:~e is a

di:~fer.en~~e. P~~~ula a.rld I?a~:fi:o:.t da,d nct plc.ad c,uili:,~;*.

COU~TCTL ~RESIDEI~i' PR,O ~'Ei~tP~~E I'I~r GP?OLI: Ccv,.~c:~.I.man Tomasso?

COUD?CIL,M~r1 xoM~ssoo Mr. nres ~i''~.G-'I]+:~ I caov.lu c~el~tainl_y feel that

wher~ a p~.~ son ~is wil?.ing to ac~mit his ~um guizt 9 cer. tainly

is a buLden v.pon th.at perscn ~o w~Pre a,~ers~:: is founcl guilt~r

after a tria.l, is alse a vc.~~/; v~:~~~ c~.ea~ ~i; ~~~ca~.ion c~F guilt.

COL~,~CZL P~L:S~.Dr~P;T PRO TE.I'~;?0 ~F F~.GtiQ.T,;~s Co~z,~cilm~an Peaxlman?

COCI:~CILMFIII F~~~F:X~:~~.AN. In tt~,e ~.~ y~eaa:s I"~.ave been or the Cct~ncil

T find t:is dne cl ~:l~ie mas•'~ di:~{c~cu'.~t prea7.4 ~s that ras faced me,

ad~~.tionally ancl T t;link f~he CF,sncil as a whole. A.r.d I want

to sa~ this, that it doesn't ~,latter tnat peaple migY:t consider

us a laughing st~.~ck as far as I'm conr.erned, it ~.s a questian

of what we have to do, vahat ~ae sY:ould da, ard what we think is

ri~ht. As you know, I helpec] draf~ ti:at Resoluti~n that we

passed 2 weeks aqo to refer t~:is natter to the Attorney General

for an opinion. VJe asked him in ov.r Resolution what vuas a

conviction~ a ~lefinition ~f conviction and he sa~d there was

various de~initio~s.

We asked, in the second paragraph, wYiethex~ or not Council—

m+~n Merola and Haxton were convicted and he referred to the

case ntimber and he didn't answer that except to say that the

decision was up }o the City Coancil to make. Now, the

sentence that we have to act under is and I thi.nk its worth

reading again becaus~ with all the talk you're apt to get away

from it, it says and I~m reading from Section 3.8 of the City

Charter, "If any member of the Counczl shall cease to passess

any of the qualifzcaticns as ~specified in this S~etion,-------

or "whi],e in office is .~nvicted of a felcny or of any other

-c.ziJrae no~ a fej.nny .LUt invu.ti~i_ng mo.~al, ~:us'p3tude~ he sha11

it~l~+ed~at~~,Y ~orfe3.t '~.~.s offi:.,e" and ti:en f.} .r_ites, Pub2ic Law

1944 Chapter 832, Sectzon 14, and we ltr~ow that appiies to when

the City adopted this Ct:ar:er. ~a-i.th d~.~~~_~iati~~e enactment in

1940. One of +-he Commi~s~.on Ne.rrb~~: , h~~.r,.~ Der;nis J. Roaerts

and so forth, now ?~rh~t ~~d i-.r.e C.itj :~a~.ear.• ~s~hen ~.t says c~nv~~,ted~



and I think we have some analogy~ We ha~te a recent analogy

at the Federal Level on the ir~.peachment proceedings against

Presa.dent I~Tixon y which as ~ou know, I toolc t.~te view t•Ftai.cri per--~

haps raany o~ you were on the opposi~,e s~.des ;,~. I tel~ that

' he was not conricted of any crime. That he si~ould not be

~mFeached, That he was being unfairly trea~ed. And that

~ they were giving him a t~ial witizout the---------------of a

Courte And I must say, S s~ill feel t~at wayo Bu~, I asked

, myself tha.s question ~ if President t?ixon i:ad ~een convi.cted

by a Court even if he hadn't ea:l^.austed his revenue, ii he had

been convicted of a felony or a cr~r~e involving noral turpitude,

what would z;►y position i~at~e been then? And I never had to

face that question, we h~t~e to face it here I think, b~.xt I

think my answer would pro~ably have been, if the President of

the United States was convicted of a felony or a crime ~nv.nla~ing

moral turpitude, that's a pos:.tion of sL.ch high trust, that I

. would be impelled to sa,~ that h.e miga~t have to fo~feit his 0ffice.

,~ And then we have recently in the State of Rhode Island the

, case of Repxesentative Bailey, where tne General Assemb.ly has

faced the same issue and alth.o~ugh tr,eir Charter and the Laws

which they enact and the laws in which they operates the City

Council came to the conclusion tchat a man who is convicted of

a crime ir,volving moral t°srpitude and a fel.ony does qualify

~ to be a snember of tY~at----~--.

i Now, i'm going to be positive, I say Councilman Merola

I~ and Courc3.lman Haxton ha~~e dene an outstanding job in the

~ Council. P~ty observati~ns v~ ~her1 is that and I th~nk ~hey'~e

I~ done an excellent job. I th7nk trey have been above average

I . Councilmen. I want to compliment them anc~ I consider them

' friends~ and T'm very i:rcubled by~ *~his p~~o~edure. But I also

i know that t:~e you~Lh of {.rur Com:nurity r_onsi.der a~'ublic Office

t~r be '~r.a~, reld------i.rey ~onsider us tr ~stees of +-.he City's

business and !~hey h~-'d u5 to ~ hiql:er s+:ardaxd of-----I think

than the avera.ge vot~r or _it.izer. and ~ i~:r~3.r.k tha~ they have

a right to. I thintc ~hat j~:~st a.: an->bo~iy ~Nho ma}.es the F:hode

Island Hospi.ta.i TT~~s~L '-'~.~. ~.:.,a~`~e ?:.t "~~"ti~i_X' f%1T1GSy h.olds ~he
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Rhode Island H~spital Trust to the highest degree of care in

handTing their funds and so are we, as the City Council.

And if, a Lawyer is ~o~nd gu.ilty of a felony or a Crime

involving cnoral turp~tude, if he is disbarred, and I think

un~o~tunatsly~ that's what you've stdr~ed here, so typical;

. and I sym~a~l:`~~ze with Councilman Me,:ola because I know ~hat

' the Boston Pa4riots los~ t~.eir game on what mic~t~t have been

called a Bad Call and I know that while it rarelx happens~

it does happen and that trial :.n the Sta~~~e of F.hoC~ Island has

convicted the wrbng person. As a n~atter of fact, t►~e State

of Pllode Tsland is one of the F:trst State°s to abolish the

death penalty because being convicted and executed, a person

for murder and it later ~turned out 't:hat the person was not

guilty that the person who comznitted that crime was later

admitted. It ~oes h~ppen and I hope and pray that Councilman

Merola as it turns out with his outstanding Counsel, ends up

in that positiono

Al~~hough, it rarely happens, it is possible here. But,

. that is not our function, We have to carry out this Charter

and it sajs that he shall immediately forfeit his Office.

Mr. President and Members of the Council, I feel ~hat we
~

ha~e no alternative but to vote in favor of Councilman Gorodetskys

motion, which I realize that he rel,uctantly made and Councilman

Bradshaw reluctantly seconded.

COU1~iCILMAN JOHNSON: Gentlemen, I stand probably for a

totally different reason this evening. I usua7.lx listen to

many arguments stating the removal of the two Councilrnen.

Myself, I stand for a particular different reason. I stand

to congratulate this Cot~ncil. And why do I stand to =~ongratulate ~

this Council? I've heard that we are the laughing stock of I

Provi.c3encE of ~he State, and rr.~~ybe because of •the Media, the

whole United States. Gentlemen, I think ~znder the first ~

amendment every individual is entitled to a defense. This ~

Council guaranteed two gentlemen the rigrlt to a defense this ~

evening and how did they do that? T.t was an attempt on the

part of the Ci}y Soi ic_i.tor of ~-ert«-n rouncilmen to ramrod us,
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it was said I have been able, we should be able to reach a

~, decision, immediately. Last week I stood here and I said it

would take time, that we should have a chance to evaluate the

expe~tise of their Attorneys, have at our resource the many

. individuals qualified to assist us in making a decision. This

. is why I sit and I listen and I congratulate each and every

~ Councilman here because we did not bend to the will of a few

individuals. All of us here are privy ta this esotex'ic situ3-

tion and it is, its political, don't think that it is not.

Each and every one of us that knows what is going on here knows.

that this is absolutely. So, we as individuals that have taken

a chance to listen, should be complimented because you didn't

follow the will of a couple of people and the reason I would

like to thank you ~his evening.

COUNCIL PRESIDENT PRO TEMPORE FARGNOLI: Before we take a vote

I~m going to ask the Council to stand at ease for a few minutes

• so we can digest whatever argt~,ments were made tonight. Stand

at ease for Fifteen (15) Minutes.

• COT7NCI~ AT EASE

COUNCIL PRESID~NT PRO TEMPORE FARGNOLI: May we have your

attention please. Everyone quiet, this is very important.

Will everybody ~ind a seat. Clear the aisle. I think this

Council has had enough time to digest arguments from both

sides,

COUNCILMAN XAVIER: Mr, President, before we take a vote on

! this, '

, COUNCIL PRE52DENT PRO TEMPORE FARGNOLT: Yes, the meeting is

',, , now in order, Councilman Xavier, would you like to say something?

I~ ~ CQiTNCILMAN XAVTER: I'm s~ill unclear on 3.8 3.9, and I'm not

, a Lawyer, The one getting paid to represent me is the City

, Solicitor and xepresPnti.ng the ather party so yau .r,an't ask

I him. SQ, I would like to ask the Dep~ty City Solicitor, or
~wY;ere

; whatever his title is, does it say a.n 308 ~ha~ t:he Council can

take this seat away, i.t says ~:hey must forfeit their seat,

doesn't say that we take it away. n?o~~, I want far him to

explain to me so that when i vote, ra~e, I;~ill know why
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and how ~'m voting.

COUNCIL PR~SIDENm PRO T~MpORE ~ARGNOLI: Aeputy City Solicitor

Jack Rotondi, would you please give us some information on the

Charter - 3.8?

DEPUTY CITY SOLICITOR ROTONDI: 3.8 it does state that any

. member of the Council who cease to possess any qualifi~ations

specified in this section, or while in office is convicted of a

any
feldny or of / crime not a felony but involving moral turpitude,

he shall immediately forfeit his office; However, there is

~I an ample case law, if I may suggest, Powell vs. McCormick,

I 395 U.S. 4$6, the Court stated that the Legislature may expel

its own mem~ers also just recently in Rhode Island, the State

Legislature excluded one of its members in the much heralded

Bailey Case. In conforming with the Attorney General's state-

ment which if I may quote, "The only issue which is truly germane

to the Council consideration of these matters is the meaning of

• the term as it is used in 3.8, 3,9 of the City Charter.

At this point, the City Council m~y resolve this issue, it seems

~ clear on his face tfi at this Bady acting as a Legislative Body

may judge the qualifications of its members and as a result of

the case law and with the suggestions of the Attorney General's

Department, it is the position of the City Solicitor's Depart-

i ment that the motion counted for the City Council~ should be

' voted upon.

; COUNCILMAN XAVIER: Well, we're not talking about Bill Bailey,

~ nowe The General Assembly has a written law, that they Can

I decide, it doesn't say it in the Charte~, it says they will

~ forfeit seat now, where does it say that we shall, will you

• tell me that-----e

I ~ COUNCIL PRESIDENT PRO TEMPORE FARGNOLI: Councilman Griffina

! Coi1NC2LMAN ~RIFFIhI: In response to Mr. Xavier, khe Law that

they tried Bill Bailey and his seat uncier was unclear, too, at

tha~ time. The Law is not clear, Mr, Xavier. One of tfie

things that bothered me toniqht, I've heard over and over again

we can't judge, we're not fit ta judge our own. There,are alat

of people who are watch~.ng ~his, par.~c.i.v:~larly a].ot of ~ninority

qroup people in this State, o.k.; ana there are alot .of people
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--~--to the childr~n, they're all concern~d about ~hildren.

2here has been enough precedents set. When I was a little

boy, I remember Adam Clayton Powell and they judged him, they

judge Nixon, they judged Bailey, If we're not qualified to do

our jobs, then let's get the hell out of here.

I~m no~ screaming for anybody's blood. It took me a long

time to get hexe, some ~f the very people who are sitting here

toniqht made it almost impossible for me to get here. All
whatever ~he decision we're going to end up in Court~t~nrim~r,
I~m saying is Iet's have one Law for everybody, o.k., let's make

the decision, let'S no~ Sit here and kee~ bea~inq around the bush

that's all.

COUNCILMAN XAVIER: T'm not beatinq around the bush, S'm here

and I'm concerned.

COUNCIL PRESIDENT PRO mEMPORE FARGNOLI: Clerk, will yau call

the Roll, which will explain how the vate will go.

CITY CLERK MENDONCA: A motion has been made by Councilman

Gorodetsky, seconded by Councilmen Mansolillo and Bradshaw, that

the Seats of Council President Haxton and Councilman Merola be

forfeited, those who are in favor will vote "Aye"..

COUNCILMAN BRADSHAW: I don't see how yau can vote on Two (2)

people at ctnce. I don't think this has been resolved yet.

T thir~k you must take up one at a time.

COUI~TCIL PRESIDENT PRO TEMPORE FARGNOLI: A motion was made not

to that effect to take one at a time. Councilman Gorodetsky

made a mvtion that both Councilmen be unseated.

COUNCILMAN BRADSHAW: For right now who is eligible to vote?

COUIVCIL PRESIDENT PRO TEMPORE FARGNOLI: All Counc3lmen are

eligible to vote.

The Roll is called as folTows:

. Crnanci], President Pra Tempore Fargno].i

Council President Haxton

Councilman Addison

Councilman Ahern

Councilman Almagno

Councilman Hradshaw

Councilwoman Brassil

Councilman Cirelii

NO

ABSENT

AYE

NO

AYE

AYE

AYE

NO
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Councilman Cola NO

Councilman Flynn NO

Cauncilman Garan Ay~

Councilman Glavin NO

Councilman Gorodetsky AYE

Councilman Griffin Ay~

Coun~ilman Henries Ay~

Counc~lrnan Joh~son NO

Councilman Lynch NO

Councilman Mansoiillo AYE ~

Councilman Merola NO

Councilman Peariman AYE

Counciiman Petrosznelli AYE

Councilman 5alv~tore AYE

Councilman 5travato ABSENT

Councilman Tomasso AYE

Councilrtan Turchetta ABSENT

Councilman Xavier NO

COU~CIL PRESISbENT PRO TEMPORE FARGNOLI: 13 Ayes, 10 Noes,

3 Abs~nt, the motion passes.

COUNCILMAN LYNCH: Mr. President, I make a motion that the

City Clerk be directed to forward to the City ~ouncil a copy of

tonight's prdceedings and that this meeting stand adjourne~ at

9:30 o•clock P.M.

C~UI~CTLMAN FLYNNc I second that motion.

~ ~i~ - ~..r~ ,~...5 ,
~~ J~.'-~'.,~̀  1 . ~1 `,,4~ ~ './,Y : i,..,.,_.~i.r,.

Rose M. Mendonca r
City Clerka


