
T~-1E ClTY OF PROVIDENC~ ~o. 511 READ AND NOT PASSED

STATE OF RHODE 15UN0 I►NQ PROVIDENCE PLANTATIONS

~E~oL~T~~~ ~~ ~r~~ c~~r couNc~l
~~
Approved

WHEREAS, Recently retired Council President Pro Tempore

Louis R. Stravato is the subject of a lawsuit entitled

' Hillside Associates v. L,ouis R. Stravato, and

•- WHEREAS, Said lawsuit has arisen out of circumstances

r surrounding a controversy regarding the building of Hillside

•- Village in the Seventh Ward of the City of Providence which

~ former Councilman Stravato represented, and

WHEREAS, Said Hillside Village is a very controversial

proposal opposed by many residents of the Severth Ward, and

WHEREAS, Said residents solicited the support and assist-

ance of ther Councilman Stravato in their fight against said

project, and

WHEREAS, The City Solicitor's Office and outside counsel

have advised that the City is not obligated to provide legal ~~

counsel or tc, pay for legal defer,se to defer.d Co~:~ncilman

Stravato in this case, and

Wh'EREAS, The City Council believes that with all due

deference to the highly pro~Fessional determination of the

Law Department and outside counsel that the City has no legal '

- ~ obligation to defend this case or to pay for legal defer,se, the

- failure of the City to defend Council Persons involved in good

•` faith, efforts to represent the will of their constituents

- could be impeded by the fear of personal liability.

NOW, THEREFORE, BE IT RE~OLVED, That the Ci~Gy Council,

under the authority granted under Section 401 (d) of the Home

Rule Charter of the City of Providence does, by a 2/3 vote of

all the members of said City Council, authorize the hiring of

out.side legal co~onsel to be determined in ccnsultation with

the Law Department, the Council President and defendant Stravato, '

t~ fully defend the said forrr~er Councilman Stravato in the above

named case, and to reimburse former Council President Pro Tempore

Louis R. Stravato in tr~e amount not to exceed Three Thousand Six

Hundred Sixty-Four pollars and Fifty Cents, ($3,664.5C) ,

_'~ 1N Cl'T.Y COUNCIi.

ocr i ~ ~~
_ ~ REAfl AND NO_T. PASSE~

'v 1 ,' ~ lS1,V~{~l 'iC~CLERiC
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STATE OF RHODE ISLAND
" PROVIDENCE, SC.

. HILLSIDE ASSOCIATES - .
r

v .

LOUIS R. STRAVATO .

SUPERIOR COURT

C.A. No. 89-4309

\~~~ ,.;. _. ~ . .

ANSW~R `

FIRST DEFENSE `

1. Defendant LOUIS R. STRAVATO makes Answer to plaintiff's

- complaint by denying all allegations in its ~^mplaint, as to both

counts I.and II, and leaves the plaintiff to its proof thereof.~

SECOND DEFENSE

1. The complaint fails to state a claim upon which relief

, ~ can be granted. ~

~' i

THIRD DEFENSE

1. Defendant may take an apoeal upon the issuance of a

permit by an appro~riate city o~ficial withou} fea: of legal

action against him, in his capacity as a councilman acting for

his constituency.

" FOURTH DEFENSE _

l. Defendan~ pleads, pursuant to Rule of Civil Procedure

~ 8(c), illegality and any other matter constituting an affirmative

defense.
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COUNTERCLAIM

1. Defendant is a resident of the City and County of Provi-

dence, State of Rh~de Island, and, with regard to all matters

pertinent hereto, is a Councilman representing his ward.

2. Plaintiff is a limited partnership with offices in tYie

City and County o.f Providence, State of Rhode Island, allegedly

with Vincent Mesolella and Vincent ,7. Mesolella, Jr. as the sole

_ general and limited partners thereof.

_ 3. Defendant brings this counter.claim specifically focusing

upon the complaint filed herewith, and the publication thereof,

and the release of data and information.ther.e_of to the general

public.

~ COUNT I

Malicious Prosecution

,' 4. Defendant hereby incorporates by reference a11 that is

," contained in paragraphs 1-3 above, giving full force and effect

thereto. ""

5. The actions of the plaintiffs in bringing this action

were without probable cause.

~ 6. No state of facts existed which were sufficient to cause

plaintiffs to reasonably believe that defendant should be sued as

- indicated herein.

7. The actions_of plaintiff and its agents and servants

caused defenant emotional distress and public humiliation.

WHEREFORE, defendant demands judgment against the plaintiff ' f
,

for TWO HUNDRED THOUSAND ($200,000.00) DOLLARS plus interest, '

costs, legal fees and punitive damages. '

': -2-
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COUNT II

Abuse of Process

S. All of Count I, paragraphs 1-7, are hereby incorporated
by reference with full force and effect thereto.

9. Plaintiff has improoerly and illegally brought said
action against the defendant, abusing process thereby.

.. Defendant-Countclaimant, by counsel,
, ~ -,

~ _~ ' , C_ ,<_ / : ~v.__ ~/' \ ..SCHREIBER & SCHREIBER IRA•L. ~SCHREIBER,
37 Sockanosset Crossroad KENNETH~A. SCHREIBER,
Cranston, RI 02920 •Co-Counsel 781-2000

Plaintiffs ~iemand a
trial by jury. ~ ~/ ~ ;,

( • ~ .; ~ ~, - ~,
~ ~.. _ '.. ~ ( \~

~'~~ . .; '
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STATE OF RHODE ISLAND
PROVIDENCE, SC. _

SUPERIOR COURT

HILLSIDE ASSOCIATES, l.p. .

Vs. . C.A. No.

LOUIS R. STRAVATO .

COMPL~INT

1. Plaintiff is a duly organized Rhode Island limited

partnership and is.the owne: of ce~~~in real estate located

on Plainfield Street, Provider.ce, Rhode Island, and

designated as Asssessor's Plat 111, Lots 2, 31 an 39 ("tne

real estate").

2. The sole general and limited partners of Plaintiff,

Hillside Associates, l.p., are Vincent Mesolella and Vincent

J. Mesolella, Jr.

3. Defendant, Louis P.. Stravato, is a residsnt of the

City and County of Providence, State of Rhode Island.

4. On September 29, 1977, Rhode Island Housing and

Mortgage Finance Corporation (RIHMFCi issued a feasibility

letter to Vincent J. Mesolella, Jr., expressing interest in

Mr. Mesolella's proposal to construct 42 units of subsidized

housing ~on land located on Plainfield Street~in Providence,
~ ----~~-------'----~'_' /

P..I., then owned by Vincent Mesolella (Project}.

Page 1 of 4 pages
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5. The proposed Project met with a vehement protest

from the neighborhood and from Defendant, who was and is a

member of the City Council of Providence.

6. The said City Council, at the urging and request of

Defendant, amended the Zoning Ordinance on August 10, 1978,

changing the zoning classification of the land upon which

the Project was to be constructed from R-3 which would
-----~`

permit such construction, to R-1 ~ahich would prevent it.

7. In an action brought by Vincent Mesolella, the

Superior Court, on February 9, 1979, declared the action of

the Providence City Coun~il to amend its zon~ng ordinance

null and void, and the Rhode Island Supreme Court upheld the

Superior Court decision set forth in Vincen~ J. N.esoleila

vs. City of Providence, et aI, 439 A2 1370.

8. Thereafter, RIHMFC issued its comnitment,to finance

construction of the Project and the U.S. Department of

Housing and Urban Development (HUD? issued its contract ~o

subsidize rental payments of its occupants under provisions

of the United States Housing Act.

9. In reliance on the RiHMFC commitment, the HUD

action, and the decision of the R_I. Supreme Court,

Plaintiff, Vincent Mesolella and Vincent J. Mesolella, Jr.,

er.pended large sums of money for architectural, engineering,

legal, and other fees in their attempt to fulfill RIHMFC and

HUD requirements to construct the Project.

Page 2 of 4 pages
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10. On July 14, 1989, the Director of the Providence

Department of Inspection and Standards issued a permit to

construct the foundation for construction of the Project.

11. Defendant, on July 14, 1989, filed an appeal from

the action of the Director of the Providence Department cf
~
t Inspection and Standards of issuance of the permit to build
~

~+ the foundation for the Project.
~ +

~ 12. One July 17, 1989, Plaintiff executed and
f ~

(~ delivered various documents required by the RiH2~FC
I~

~I ~ commitments, and construction oi the Projects was to begin
I~ -

~~ approximately twelve years afte: RIH2^.FC issued its
(j

feasibility letter.

~ 13. The act of Defendant in the filing of his said
~

; appeal was malicious and without any just or legal merit and

~ I `~ done with the intent of causing harm to Plaintiff.

~ Cause of Action
I

if Count I

Abuse of Proc~ss

1. The Defendant has abused the process established

by ordinance of the City of Providence by taking an appeal

to the issuance of the said permit, which appeal is wholely

without merit, solely for the purpose of hindering and
.

delaying Plaintiff.

Page 3 of 4 pages



Count ZI

Malicious Prosecution

1. The Defendant has appealed the issuance of the said

permit solely f~r the purpose of hindering and delayir.~

Plaintiff, and the appeal is withou4 ~ause and is malicious.

WHEREFORE, Plaintifi demands compensatory and exemplary

damages against Detendant in the sum of Six Hundred Pifty
~~ .
'~ Thousand Dollars ($650,000), interest• and costs of this
:r

!~ action. •
~~
''• Plaintiff,;~
~, Hillside Ass~ociates, l.p.
;: By its Attorney,

f~

i~

Mark E. Liberati, Esquire
1536 Westminster Street
Providence, P,I 02909
(401) 273-7747

Page 4 of 4 pages
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• ,
, IRA L. SCHREIBER

KENNETH A. SCHREIBER ATTORNEYS AT LAW

SIDNEY KRAMER RENAISSANCE PARK I

37 SOCKANOSSET CROSSROAD

CINDY LEE PAGLIARO
LEGAL ADMINiSTRATOR 

CRANSTON, RHODE ISLAND OZ920

TELEPHONE 1401) ~81-2000 ~

FAX (401) 942-6760

October 5, 1990 '

~ Mrs. Rose Mendoca

- City Clerk
Providence City Hall

- Providence, Rhode Island ~

Dear Mrs. Mendoca:

' We are asked by Mr. Stravato to hand deliver the enclosed
to you forthwith. i

Very truly yours,
Schreiber & Schr iber '

a.~,~~ ~. ~,~~~ ~ ~
IRA L. SCHR. BER, ESQUIR

ILS:rlc /
Encl.



SCHREIBER & SCHREIBER
37 Sockanosset Crossroad

Cranston, Rhode Island 02920 ,

July 11, 1990

, Mr. Nicholas Easton, President
Mr. Louis Stravato, Administrator

_ Providence City Council
P.o~~~d~s:ce, Rr~dp IsZand

_ Re: Hillside/Mesollela v Stravato : Prov Sup Ct #89-4309

FOR LEGAL SERVICES RENDERED:

Auqus~ 15, 1989 Initial conference with Mr. Stravato 1.8
August 30, 1989 Conference with Mr. Stravato 1.4

September 11, 1989 At U.S.District Court, clerk's office;
at Prov. County Superior Court, clerk .9

5eptember 18, 1989 In-house conference, placing file in
order, and review thereof .8

September 25, 1989 Tel. Mr. Stravato 0

October 5, 1989 Conference with client 1.7
October 12, 1989 Conference with client 1.2
October 18, 1989 initial Legal research as to issues 1.8
October 19, 1989 Tel. Mr. Stravato 0
October 29, 1989 Complete initial research, confer with

client and determine not file motions
until and unless a decision is reached

- which is fa~~rab~~ ~n t:e gart of ths
zoning board of review as to standing 1.6

- November 15, 1989 Confer with asst. city solicitor ~.6

_ December 12, 1989 Confer with asst. city solicitor .3
' December 14, 1989 Tel. Mr. Stravato 0

January 17, 1990 Tel. zoning board clerk .4
' January 26, 1990 Tel. zoning board clerk; tel. client 0

February 6, 1990 Tel. Mr. Stravato 0
February 23, 1990 At Prov. County Superior Court, clerk .5



' „~ .

,. i
, ~

, March 8, 1990 Conference with client .7 I
' March 14, 1990 Tel. counsel 0

March 26, 1990 Tel. counsel's office; tel. client 0
~

April 11, 1990 At City Hall, brief discussions .6 ,

May 11, 1990 Tel. cJ.erk of court 0 ~
May 18, 1990 Tel. client 0
May 20, 1990 (Sun.) Preparation of Motion for Summary~ '

Judgment, no issue of material fact; ~
Preparation of Motion to Dismiss; onset
of inemorandum of law in support thereof 9.5 ~

May 21, 1990 Preparation of letter to client 0
. May 22, 1990 Refinement of Memoranda of Law; 1.8

Preparation of letter to Clerk .2
_ May 23, 1990 Conference with client, new thoughts; 2.3 ~

- Legal research conducted 2.2
May 24, 1990 At Providence County Superior Court

_ for new hearing date, received same; .5 ~
Preparation of Affidavit .5

May 26, 1990 Preparation of new Motion to Dismiss !
and Completion of Memorandum of Law;

~~ Same preparation for the Motion for
Summary Judgment and Memorandum 3.2

May
.

27, 1990 Tel. client 0
i

June 6, 1990 At Superior Court, briefly .3
June 12, 1990 Tel. client 0

July 3, 1990 Conference with client; .9
at Providence County Superior Court, 2.5
judgment for Mr. Stravato

July 5, 1990 Preparation of letter to client; 0
Preparation of Order, to court for
Judge Gemma's signature 1.8

,7uly 6, 1990 Close this file, even if appeal taken 0

hours

Out-of--court @ $100.00/hr: $3,200.00 : 32.0
_ In-court @ $150.00/hr: 375.00 : 2.5

- Out-of--pocket costs in-house: 89.50 ~
Paid by Mr. Stravato: 3,664.50

_ Due Mr. Stravato from City: 3,664.50
~ Due firm from Mr. Stravato: 0

Thank you.
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STATE OF RHODE ISLAND SUPERIOR COURT
PROYIDENCE, SC.

HILLSIDE ASSOCIATES :

v . . C.A. No. 89-4309

LOITI S R . STRAVATO . •

PLAINTIFF'.S REPLY TO COUNTERCLAZM

1. Plaintiff admits that Defendant is a resident of

the City and County of Providence, but denies that Defendant

was acting in his capacity as a councilman with reqard to

the matters as set forth in the Complaint.

2. Plaintiff admits the allegations contaiaed ~n

Paragraph 2.

3. Plaiatiff avers that no response is aecessary to

Paraqrsph 3.

COUNT I

4. Plaintiff incorporates its answers to ParaQraphs 1.

2 and 3 above.

5. Plaintiff denies the a1leQations contaiaed in

Paraqraph 5.

6. Plaintiff denies the a1leQations contained in

ParaQraph 6.

7. Plaintiff is without information sufficient to form

a~belief as to the truth of the alleqatioas contained in

Paragraph 7 and leaves Defendant to his proof.

Paqe 1 of 2 paqes
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WHERSFORE, Plaintiff demands the couaterc2aim be

dismissed aad judQment entes in Plaintiff's f avor.

' COUNT II

8. Plaintiff iacorporates his ans~ers to ParaQraphs 1

throuqh 7 of the reply.

9. Pliantiff denies the alleqations contained ia

ParaQraph 9.

WHEREFORE, Plaintiff demands the counterclaim be

dismissed and judqment enter in Plaiatiff's favor.

Plaintiff,
By its Attorir~y,

~ ~ /~
Mark E. Liberati, Esquire
1536 Westminster Street
Providence, Rhflde Island 02909
(401) 273-7747

CERTIFICATION

I herebp certify that, an September 8, 1989, I mailed a

true~ copy of the foreQoiny Replp to Counterclaim to Ira L.

Schrieber, Esquire and Renneth A. Schrieber, Esquire,

SCBREIBE~t & SCHREIBER, 37 Sockanesset Crossroad, Cranston,

Rbode Island 02920, by regular mail, postaQe epaid.

l

Pafle 2 of 2 paQes
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STATE OF RHODE ISLAND SUPERIOR COURT
PROVIDENCE, SC.

BILLSiDE ASSOCIATES .

v . C.A. No. 89-43Q9

LOUI S R. S TRP,VATO .

~ ANSWER

. FIRST DEFENSE

1. Defendant LOUIS R. STRAVATO makes Answer to plaintiff's

romplaint by denying all allegations in its complaint, as to both

counts I and ii, and leaves the plaintiff to its proof thereof.

SECOND DEFENSE
~'
:

l. The complaint fails to state a claim upon which relief

can be granted.

THIRD DEFENSE

1. Defendant may take an appeal upon the issuance of a

permit by an appropriaie city official without fear of legal

- action against him, in his capacity as a councilman actinq for

his constituency.

FOURTH DEFENSE

1. Defendant gleads, pursuant to Rule of Civil Procedure

8(c), illegality and any other matter constituting an affirmative

defense.

-1-
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COUNTERCLAIM

1. Defendant is a resident of the City and County of Provi-

dence, State of Rhode Island, and, with regard to all matters

pertinent hereto, is a Councilman representing his ward.

2. Piaintiff is a limited partnership wi.th offices in the

Gity and County of Providence, State of Rhode Island, allegedly

with Vincent Mesolella and vincent 3. Mesolslla, Jr. as the scle

general and limited partners thereof.

3. Defendant brings this counterclaim specificaliy focusing

upon the complaint filed herewith, and the publication thereof,

and the release of data and information thereof to the general

public.

covrr~ r

Malicious Prosecution

4. Defendant hereby incarparates by reference all that is

contained in paragraphs 1-3 above, giving full.force and effect

thereto.

5. The actions of the plaintiffs in bringing this action

were without probable cause. ;

6. No state of facts existed which were sufficient to cause

. plaintiffs to reasonably believe that defendant should be sued as

indicated herein.

7. The actions of ~laintiff and its agents and servants

` caused defenant emotional distress and public humiliation.

' WHEREFORE, defendant demands judgment against the plaintiff

for TWO HUNDRED THOUS~,I~TD ($200,000.00) DOLLARS plus interest,

_ costs, legal fees and punitive damages.

-2-



~
.

_.._._.~
.~

~

f~
;

COUNT II

Abuse of Process

8. All of Count I, paragraphs 1-7, are hereby incorporated
by reference with full force and effect thereto.

9. Plaintiff has improperly and illegally brought said
action against the defendant, abusing process thereby.

Defendant-Cauntclaimant, by counsel,

" SCHREIBER & SCHREZBER IRA L. SCHREIBER,
37 Sockanosset Crassroad KENNETH A. SCHREIBER,
Cranston, RI 02920 Co-Counsel 781-2000

Plaintiffs demand a
trial by jury.

-3-
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STATE ~F RHODE ISLAND
PRQVIDENCE, SC.

r

HILLSIDE ASSOCIATES, l.p.

Vs. C A No

SUPERIOR COURT

I
, . . . . I

~~

~ I

LOUIS R. STRAVATO .

~
I~
I~

COMPLAiNT
~
~

;; 1. Plaintiff is a duly organized Rhode Island limited '
~~

~~
•

partnership and is the owner of certain real
j

estate located ~

;` on Plainfield Street, Providence, Rhode Island, and ;
1'

i~ designated

~~

as Asssessor's PZat 111, Lots 2, 32 an the
~

real estate"). ~
~

~

i 2. The sole general and limited partners of Plaintiff, ~

~' Hillside Associates, l.p., are Vincent Mesolella and Vincent ' '

J. Mesolella, Jr. ~

I 3. Defendant, Louis R. Stravato, is a resident of the j
~ , . ~

I City and County of Providence, State of Rhode Island.

~ 4. On September 29, I977, Rhode Island Housing and

~
MortQage Finance Corporation (RIHMFCi issued a feasibility I

~letter to Vincent J. Mesolella, Jr., expressing interest in

I
~ Mr. Mesolella's proposal to construct 42 units of subsidized '

~~
! housiAg _ on .,,~aad locat~d an ,F~aiAfi.~Yd~. s~e.t. ' n Providence ,
~ .:,_;,,.,._.. . _. _ ..~. ,` _

~ R.I., then owned by Vincent Meso e a tPro~ect). i

Page 1 of 4 pages
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5. The proposed Project met with a vehement protest

from the neighborhood and from Defendant, who was and is a

member of the City Council of Providence.
f

6. The said City Counc:]„__r~~ ;,~t~.~ta~,iag. and z•equest~-`.',r ~:,;+~•:i~:~,aa'r:;.a~""---*-~~
~'-.De.Esadatit.,- amended the Zoninq Orc3inaz~ce on~1►u~ q~~__;y~~~_1~

r_
'~iii:~..'~ ~~

changing the zoning classification of the lanC upon which

the Project was to be constructed ~,:_frpm i.::$.-~.:~hich would
—~,

permit such construction, to x~~~~~oulad: ~s ?
,~:~ •

7. In an action brought by Vincent Mesolella, the

Superior Court, ~ on February 9, ?979, declared the action of

the Providence City Council to amend its zoning ordinance

null and void, and the Rhode Island Supreme Court upheld the

Superior Court decision set forth in Vincent J. Mesolella

vs. City of Providence, et al, 439 A2 1370. '

8. Thereafter, RIHMFC issued its commitment.to finance I

construction of the Proj~ct and the U.S. Department of

iiousing and Urban Development (HUD) issued its contract ~o

subsidize rental payn:ents of its occupants under provisions

of the United States Housinq Act.

9. Ia reliance on the RZHMFC commitment, the HUD

action, and the decision of the R.I. Supreme Court,

Plaintiff, Vincent Mesolella and Vincent J. Mesolella, Jr.,

expended large sums of money for architectural, engineering,

legal, and other fees in their attempt to fulfill RiHMFC and

iiUD requirements to construct the Project.

Paqe 2 of 4 pages
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10.:},~On,, July 14, 198~,, th, 4:ai ~~ar:;=of the Providence_ __ .. ... -= - . ~ •~

Department of Inspe.ction and Standards ,.issu~~i 8;~~„~~1R7,;~~a~
~,~• :~_,,~.. .:= .
~~

-~ constr.~ct the foundation for construction of the Project.
j~=--....~..~.~. _>:::~ :..~,::.:::...,;.,~_:...:...~.. ._ ~ . ~. .

11.~ ' Defendar,t, on July 14, 1989, filed an appeal from

the action of the Director of the Providence Department of

Inspection and Standards of issuance of the permit ta build

the foundation for the Project.

12. One July 17, I989, Plaintiff executed and

delivered various documents required by the RIHMFC

commitments, and canstruction ~f the Projects was to begin

approximately twelve years after RIHMFC issued its

feasibility letter.

13. The act of Defendant in the filinq of his said

appeal was malicious and withcut any just or leqal merit and

done with the intent of causing harm to Plainti=f.

Caus~ of Action ..

Count I

Abuse of Process

1. The Defendant has abused the process established

by ordinance of the City of Providence by takinq an appeal

to the issuance of the said permit, which appeal is Wholely

without merit, solely for the purpose of hindering and

delaying Plaintiff.

Page 3 of 4 pages
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1
, ~ Count II
j • f'~-,:~~.

~ Malicious Prosecutioni
i

" 1. The Defendant has appealed the issuance of the said

~ r
permit solely for the purpose of hinderinq and delayir.q

Plaintiff, and the appeal is without cause and is malicious.

WHEREFORE, Plaintiff demands compensatory and exemplary

damages against Defendant in the sum of Six Hundred Fifty
~
'~ Thousand Dol?ars tS650,0~0), interest and costs of this

. ~,
~4 action.

_ ~~ .
~; Plaintiff,
~~ Hillside Associates, l.p.
„ By its Attorney,

Mark E. Liberati, Esquire
1536 Westminster SCreet
Providence, RI 02909
(401) 273-77Q7

~
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7500 F~EET CEN1'FR

PROVIDENCE. RMOOE ISLANO 029C3

401 2742000

i ~" FAx: ao~ m•seoa

-' HINCKLEY, ALLEN, SNYDER & COMEN 
TEIiX: 452039 WATS PVD-UO

~4ttorneys at Law •
• Septemb2r 6, 1989

~

Mr. Thomas A. Devine
Chief of Staff
Mayor's Office
City Hall
Providence, RI 02903

Re: Suit Against Lonis R.
. Stravato

Dear Mr. Devine:

This letter is in response to you= request for our opinion
pertaining to the request of Louis R. Stravato, until recently a
member af the City Council., that the City of Providence provide
or pay for an attorney to defend him in a certain legal action
brouqht agai.nst him.

We understand the facts to be as follows.

The suit aqainst Mr. Stravata arises out of a low-income
housing project, known as the Fiillside project, which has been
proposed for construction within ~he Seventh Ward which Mr. Stra-
vato represented in the City Council until August 10, 1989, the
date upon which his resignation became effective.

,
~ The proposed project has aroused mueh coatrovessy i~ t~e

Seventh Ward..and Mr. 5tra~rato, while a member of the City
Couacil, has actively opposed its constrnction and was the-
sponsor ef an ordinance ameriding the Providence Zoaing ardinanCe
so~as to prevent construction of the project. In subsequent
litigation, this amendment was invalidated by the Rhode Island

Supreme Court. Other litiqation was initiated in the United
States District Court against the City, Mr. Stravato and others
by a tenants' qroup. In that suit, the tenants' alleged that the
actions of the def endants with respect tn the Hillside project

had violated the federal Fair Housing Act. The parties negotia-
ted a settlement and the resulting consent decree, awaiting the

approval of the Court, in substance confirms the right of the
developers of the Hillside project to obtain from the City in the
usual manner all necessary permits, licenses and the like that

are available to other developers who meet applicable City
requirements.

ONE FlNANGAL CEIYT'ER O 805TON, MASSACMUSETTS 02111-26250 677 ~05~90000 fAX: 617 345~9020
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Earlier this year, the Director of the Department of Inspec-
tion Standards issued a building permit ~or construction of the
Hillside project. Shortly thereafter, pursuant to Section
45-24-16 of the General Laws of Rhode Island, Mr. Stravato
appealed issuance of the building permit to the Zaning Hoard of
Review alieging, among other things, that the Project was not in
cor.tp?iance with the Zor_~iZg Ordiaanc2 provisions r~gulating
parking and paved areas for dwellings.

Mr. Stravato was a member oi the City Gouncil at the time he
filed the appeal but he thereafter resigned his Council office.
We note further the following. As a City Councilman, Mr. Stra-
nato had no legal duly or authority to appeal the issuance of a
building permit; there is no legally-i.mposed duty requiring
membess of the City Council to take actions on behalf of their
constituents outside af formal City Councii proceedings or acti-
vities authorized by the City Council or otherwise by law; and
nothing indicates that Mr. Stravato's appeal was made in connec-
tion with any leqislative activity relatiag to the Hillside
project. We further note that Mr. Stravato's appeal was not an
action which council members are authorized to take in their
official capacity by any statute cr o=dinance.

The lawsuit filed against Mr. Stravato alleges that his
appeal of the issuance of the buildinq permit constituted an
abuse of process and maliciaus prosecution. The complai.nt, whi.le
alleging Mr. Stravato's position on the City Council, does not
purport a claim against Mr. Stravato in his official capacity.
Mr. Stravato has submitted a request tc the City Solicitor that
the City provide or pay for an attorn~y to defend hi~ in this
litigation.

You have asked us whether the City may properly undertake to
defend Ms. Stravato~s in this litigation. It is our opinion that
a well reasoned decision of the Rhode Island Supreme Court would
hold that the City may not do so.

The Rhode Island Supreme Court has ruied that a city council
is empowsred to indemnify an officer of the city against liabi-
lity arisinq out of performing the duties of his office i.n qood
faith. See Sherman v. Carr, 6 R.I. 431 (1867), in which the
Court upheld Newport's payment of a judgment against its mayor
arising out of a civil action for false imprisonment.
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The law in Rhode Island pertaining to a city council's power
to indemnify counci.l members has been confirmed by the Gener~►1
Assembly. A city council may by ordinance or otherwise inde.innify
any elected official "from all loss, cost, expense, and damage,
includinQ leaai fees and court costs, if any, arising out of any
claun, action, compromise, settleiaent or judgment by any reason
of any intentiona,l. tort or by reason of an alleged error or mis-
statement or action or omission or neglect or violatiion of the
rights of any person under any federal or state law . .(if the
officialj was actinc within the sco~e of hi.s or her official
duties or em~lovment." General Laws of Rhode.Island, §45-15-16,
enacted in 1986 (emphasis added).

Similarly, the Providence Hame Rule Charter charges the City
Solicitor with defending all suits to which the City or its
departments, boards, commissians, bureaus and officers parties an
agency of the City may be a party by reason of "matters relating
to their official powers and duties." iiome Rule Charter,
~§603(b)(2) and t5).

Thus, the power of the City Council to indemnify council
members and to provide or pay for their defense in lawsuits is
liru.ted to claims that arise from conduct within the scope of the
council member's official duties. The City's authority to
provide defense ccunsel to Mr. Stravato accordingly turns on
whether he acted within the scope of his official duties.

~he Rhode Island Supreme Court has not articulated a test far
distinguish.ing those activns oi a public official that consti.tute
the perfor~ance of official duties from those which are taken as
an individual. We therefore must look to other authority which
we belisve would be persuasive in a well r~asoned decision of the
Rhode Island courts.

We have extensi,yely searched reported opinions from the
courts of other jurisdictions and have found cases detenn.ininq
the scope of duty of public officials generally but only two of
them address the question of the scope of a council member's
duty. The first, a Wisconsin case, holds that a council member
is not acting within the s~ope of his "emgloyment" if he disobeys
a court order. We do not believe that this case is helpful in
answering the question put to us.
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The second case, however, deals with factual circumstances
similar to those addressed by this opinion. The case is
Palmentieri v. Citv of Atlantic Citv, 555 A.2d 752, 23I N.J.
Super. 422 (1988), an opinion ai a judge of the New Jersey
Superior Court.

In the Palmentieri case, an Atlan-cic City city councilman,
Gene Dorn, was the president of a citizens comtti.ttee which was
f orined to express concern over racism in the community iavalvinq
the local newspaper and employmeat practices of the casinas. The
city councilman appeared at a rally which was organizQd by the
committee to focus public attention on its concerns. Various
city officials spoke at the rally, includi.ng Dorn, the mayos,
four other councilmen and various civic leaders.

Shortly after his speech, in an interview with a newspaper
reporter, Dorn made deroqatory reinarks about a certain black
casi~o executive which were published in the newspaper. The
black executive sued Dorn fer defamation. The city c~uncil
thereafter authorized the mayor to provide a legal defense for
Dorn and to indemnify hi.m for any damages. arising from the suit.
The plaintiffs in Palmentieri sought to set aside the council's
attempt to defend and indemnify Dorn.

The Superior Court judqe first considered the scope of the
leqislative powers and duties of a city council member and held
that they included "those activities which are incidental to, or
reasonably calculated ~to result in, legislation or legislative
efforts." The judge held that Dorn's statement was not made
pursuant to his legislative powers or duties; he was not sent to
the rally.~v the ci~y government, there was nc~ ordinance pendinq
or resoZution authorizing his attendance at the rally, and there
was no investigation or legislative process being conducted or
intended at the rally. The judge also found that the city
council had not delagated to Dorn the power to act on its behalf
qenerally in oppflsi.ng racism.

The court therefore concluded that Dorn's statement was not
m~de within the scope of his ofiicial duties because there was ao
evidence that his statement had been authorized by the city
cauncil or that it expressed the belief or policy of the council.
Accordingly, the judge inualidated the resolution of the councii
and enjoined Atlantic City from indemnifying or defending Dorn.
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We believe that the authority cited above and the arlalysis of
Palmentieri compels the same conclusion here. It is therefore
our opinion that a well reasoned decision of the Rhode Island
Supreme Court would hold that Mr. Stravato was not acting within
the scope of his duties when he appealed the issuance of the
building permi.t for the Hillside project and that the City may
not properly provide or pay for an attorney to defend hi.m.

very truly yours, ;

e ~/~ ~'"' ~ ~~'(" '! ~ ~~~'"~P.y ~
g ~C~iu ~r~~

~
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TUE SDAY . J U LY 3. 19 9 Q

MDRNING SB3SION

TEIB G10URTt The next matter is~ Hillaide Associates

Ve. Stravato, ~89-4309. This is the defendant's motion

~or e w~ma ry jud guen t?

[~R. SCBRBIBSRi And a motion ~o dismias. ~

TAE COURTc And a motion to dienias1

Mr. Schreibe r?

MR. SCHR£]HER: Well, we begin with deciding

whether or not either of the two grounda brought by the

pldintifg reflecting proaesa are proparly ideneiEied as

to an appeal. Is there any way that Mr. Stravato's

appeal can be a procese7 And I say no.

And the Rhode Isla~nd law ie silent on it. I

examined Am. ,,~ur. And found two or three cases that were

very nebuloua in that area. I have to ase~une that the

language serv ice oP p~rocees means exactly that, and

there' e r►o way that an appeal ia a serv ice of proae$a.

An appeal eoes nor aontain a service of process.

This is a zoning board building inspector'~a

decision, and wha~t Mr. 8travato di~ Was he f illed out a

9oaument and he tiook an appeal from that decision to the

bo~y~ the zoning boar~ itealf, and then the aoning board

was to make a decieion.

And in t a king tha t~pe al, n o procea e wae se rved .
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No responae waB served anc9 he took no aation himself for

himself. It di~n't Pit e Superior Court or Distriot

Court auit. However, out of an abundance of caution my
~

memorandwa explores the two in eome detail.

I have aited eve ry o~se in Rhode I sland . Ther e ar e

geven cases in Ahode Islan~ on both these aationa.

Mal ice, oP course, wo uld have to be shownl and ou~ of

fear that I might loee this motion it I filed it too

eoon, i waitecl !or the ~ecision og the z~ning board.

And the zoninq board had betore it a question of whether

or not Mr. Stravato had atan~inq, because iP he c7idn't

have stAnding, then it ie arguable that as a result of

him not havinq standing that there w~s something

maliaious, or at least it could be ~ttributable ~o him.

It oould be decided by a trier of tact.

The zoning board Eound apecifically that he had

standing ~ that he haa the r ight to take the aq~peal.

Thet deaieion in three of the fout issuea wa8 appealed

to this Court, but the Pourth, whether he had s~anding

w~+8 not appealec9 by the aity- zoning board". iti 'was never

appea~led by the city so~`it's now res judicata he had

, '
stianding. .

3o there's no way to show, even if we f ind

ourselves i9noring the ~rgwpent tbat an appeal. is not a

serviae of prove~s, thAt Mr. 8~ravato aated in a
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mal ioiou s manne r.

In point o~ faot he also applied Por and reaeived

approval grom the city counail of the city tv func7 the

appeal, that he took in this case that's beEore you naw

in the aQtion that he took in defen8ing this caee. I

think I can rely very much as well upon hfs aifidavit.

Mr. Stravato makea a stateme~t, "I brought the

t~ppeal in good faith and in behalf og my conetituents."

We know that'e true because it'e res judiaata.

"I brought it because i do not believe that such a

houeing developnent is proper Eor the area in queetion

anA T do not believe the building inspearor was properly

with in h is legal author i ty in c,~an ting a perm i~ to ereat

the foundation."

We know that's true because that' a e till ~he iseue

to be 8etermined and both sidea in Another caae are

litig~►ting this extensive2.y. "I have nothing against

the plaintiPf. I have not acted maliciously. I have

eiaply deted for my vonatituen~s."

Z'H~ COVRTi Mr. Liberati, is there any ev idence

thet Mr. Stravato acted~with malice? ~..

MR. LIBERATI i ~e ev idenae of mal ice, Your Honor,

ia de termined by how you 8ef ine malice and you deE ine

malice in the caee of Brouah Vs. Folev as being ill

will, hoe tili ~y, and in olear language ". .. or di8
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not believe ~hat he or ahe w~ould succeed in thati

aotion."

3o the m~l ice ia brough t about, the ma1 ice is

brought to Your Honor's attention by virtua og the

def inition of maliae where it! s elear to me ~hat

Mr. Stravato di,dn't ~hink thdt he aould win thie action.

8s' e f iling an appeal trom the deciBion of the building

inspector. And with that appeal he's attaching a copy

oi a letiter where he ncknowlecAgas that.

flilleide Aasodntes hae rAet the terms of the aoning

code. I can't unaeretand, Your Honor, I can't

underetnnd how y~ou can tin8 probable cause. How you aan

find good faith when a person is filing an appeal from a

deoieion oE the buildinq inepoctor an~ at the eame time

Admitting ~hnt all of the requiremenCe of the code bava

been me t.

Okay, as Your Honor knawa, this caee is far more

vomplex than those two simple 8accanente. Mr. Stravato

in 1978 oonv inced the aity aounail to ohange the sconing

on this paroel becauae he di~1n'~ want thla project. ~he

plaintifP, or plaintif~'s predeoeB~or, Vincent

Meeol.e].la, brought the case twiee to the 3upreme Court.
,

The 3upreme Court threw out the re-aoning of thie parcel

to prevent Mr. Mesole118's projeot.

I think Mr. Megolella then csolleeted a million
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~ 1 dallar judqment agsinBt the city~ all at the beheat of

Z Mr. Strava ro.

` 3 Atter i t was al l r eaal ved, after a11 agr eed the

4 proper ty wae proparly maned, Mr. Str~vato qoea o~E, nat

5 as a member oF the aity oouncil, Your eonor, bu~ ae an

6 indivi~dual, and app~~le the ~eciaion of the buildinq

7 in~pector issuing a perroit juat as a laet gaep atCempt

8 to stop the pr ojevt.

9 How you aan determine in this case Mr. Straveto in

10 good Paith believed he w~vuld win thie appeal is beyond
;

11 me. Hut, aga in, Your Honor has tio be aware of the

12 def ini tion og mal ice.

13 I don't think it'e enough far Mr. Straveto to eay

~ 14 that he was not hoatile or didn't have ill will. I

15 think it'e clear that he didn'~ believe he was going to

16 win the appe al and tha t Prl. la with in the language o~

17 Hrougb„ Vs~. Felev .

18 MR. SCHASIBERt Well, we have no counteraffidavitg,

. ~ 19 Judge. Obviousty here -- ~

' 20 MR. LIB~RATIs No, Your . Honor. I'll be tiappy to ~

_ Z1 tile a counteraff idavit 'that Mr. MeBolella believed tha~ ,

22 Mr. Stravato believe8 he wouldn'~ win, but I don't know ,

• 23 what purpoae that w~oul~ aerve. I think the documents

• 24 demonetrate that Mr. Stravato aoulcl not have felt that ~

25 he aould win this a~peal. '
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Mr. 3travato alleginy th~t 8travato 'in taking the appeal

was abu sing proceg e~ and mal ioiou sly proseou~ing

Ailleide.

MA. LIBERATIr Yea, Your Honor.

THE OOUAT~ Where a party exarcises its legal riqht

to take an appeal, such action afforc9s no basis for an

inference oP malice for want of probable cause.

Wbile causea of action involving $tate of min8 are

generally no~ pcoper aubjeat matters Por eummary

judgment, the Unite~ States Supreme Cour t in Anderson

vg. Lit~er tv, 477 U.9. also 91 Lawy~ers' Edition 2nc1

stated that, "Suramary ju~gnent in malioe cases is proper

where the plaintiff faila to corae forth with some facts

or probative evidenae ~o support the malice allegations

in the compla in t. IL no ev idence suppor ting the f in~ing

og malice ie presented, ettamary judc,~nent shoula issue."

In th is case, 811 lei~e had the oppor tuni ty to

speciEy the aircumatanaes which would, allow the

inference tha C 8tr evato took. h ie appe al with a~ tor tious

atete of min8. Hillaide haid the opportunity to set out

the ci rc umstances wh iah al lowa the in~erence tha t

Stravato file~ this ~ppeal with that type of state of

mind. None was a~fered.

While thie Cour t is requi red to make all inferencea
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against Mr. Stcava~o and in Hill$ide's f•avor, this Court

etill muat be presente8 with Eaats and circ~angtances

whiah allow such inferences to be made. Since Hillside

hae Failed to produae evidenae in support of ita claim

that Stravdto filed hia appeAl with a tortiious state of

mind, the defendant's mo~ion for summary judgment is

qranted.

The Court ie satis~led that there are no genuine

iss ue s of ma ter i al P ac t.

~ ~ * * ~r +r
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EDWARD C. CLIFTON, ESQ.
CIN SOLICITOR

Department of l.aw

"Building Pride In Providence"

September 13, 1989

Councilman David G. Dillon
292 Waverly Street
Providence, Rhode Island 02909

Dear Councilman Dillon:

JOSEPH R PAOLINO, ~R.
MAYO R

I write in response to your correspondence of September 9, 1989,
regarding the pending resolution for the hiring of outside legal
counsel for the defense of former Councilman Stravato, and the

serious issies raised by that case.

First, I wish to make clear that the decision by the Law Department
not to provide or pay for the legal defense of Mr. Stravato was
reached after~very carful consideration of the unusual. circumstances
involved here, a.nd is in no way reflective of any policy decision to
not provide legal defense of council members during the ordinary
course of events. This position of the Law Department has been con-
curred in by an opinion rendered by outside counsel, and a copy of

that opinion is attached hereto.

Turning to the implications of this matter, it does indeed raise
certain concerns, but need not cause alarm. As you correctly point

out, an action directly filed against an individual councilperson is
unusual. In the normal course of events, Plaintiffs normally seek
recourse against the City and not against individual members of the
Council. One.reason for this is that council members enjoy limited
immunity that insulates then from liability.

However, this immunity is limited to those acts which are carried

out within the scope of a councilpersons duties. The purpose of
this immunity is not to protect the individual members against prose-
cution for their own benefit, but to support the rights of the people

by enabling their representatives to execute the functions of their
office, without fear of civil or criminal liability. The key test is

whether the activity undertaken falls within the duties of a~council-

person.

For example, it is clear that acts undertaken in furtherence of the

legislative process of the council are protected. Comments or acti-

vities undertaken during deliberations or investigations of proposed

60 Eddy Street • Providence, Rhode Island 02903 • (401) 421-7740
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ordinances are the very heart of the process, for which no liability
should attach, and are the types of activities which the Law Department
would vigorously defend.

But, when a councilperson does an act which does not fall within the
scope of his or her duties as a councilperson, that immunity does not
apply. For example, if councilperson X were involved in a motor
vehicle accident on the way home .from the beach and sued for damages,
the immunity clearly would not apply.

Returning to the facts regarding Mr. Stravato, his acts in appealing
th issuance of a building permit do not fall within the scope of his
council duties. His council duties are to represent the interests of
his constituents before the ful.]. council, his duties do not extend to
prosecuting the appeal of the issuance of a building permit. There-
fore, for the reasons stated in the opinion of outside council., we Can
not provide legal representation, nor do we bel.ieve that we can authorize
payment of Mr. Stravato's legal fees.

Finally, you requested copies of the pleadings in the Stravato case,
and my comments thereon. A copy of the pleadings are attached.
However, I am reluctant to attempt to predict the outcome of this matter.
Court Cases have been known to lead to unusual results.

I hope this information clarifies any questions you have regarding this
situation.

Very truly y urs

. Edward C. Clift ~
- City Solicitor

, ECC/sms
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.~tto~~aeys at Law

Mr. Thomas A. Devine
Chief of Staff
Mayor's Office
City Hall
Providen,ce, RI 02903

Dear Mr. Devine:

1500 FLEET CENTER

PROVIDENCE, RHODE ISLAND 02903

401 274-2000

FAX: 407 277-9600

TELEX: 952039 HATS PVD-UD

September 6, 1989

Re: Suit Against Louis R.
Stravato

This letter is in response to your request for our opinion
pertaining to the request of Louis R. Stravato, until recently a
member of the City Council, that the City of Providence provide
or pay for an attorney to defend him in a certain legal action
brought against him.

We understand the facts to be as follows.

The suit against Mr. Stravato arises out of a low-income
housing project, known as the Hillside project, which h~s been
proposed for construction within the Seventh Ward which Mr. Stra-
vato represented in the City Council until August 10, 1989, the
date upon which his resignation became effective.

The proposed project has aroused much controversy in the ~
Seventh Ward and Mr. Stravato, while a member of the City
Council, has actively opposed its canstruction and was the
sponsor of an ordinance amending the Providence Zoning Ordinance
so as to prevent construction of the project. In subsequent
litigation, this amendment was invalidated by the Rhode Island
Supreme Court. Other litigation was initiated in the United
States District Court against the City, Mr. Stravato and others
by a tenants' group. In that suit, the tenants' alleged that the
actions of the defendants with respect to the Hillside project
had violated the federal Fair Housing Act. The parties negotia-
ted a settlement and the resulting consent decree, awaiting the
approval of the Court, in substance confirms the right of the
developers of the Hillside project to obtain from the City in the '
usual manner all necessary permits, licenses and the like that
are available to other developers who meet applicable City ~
reguirements. ,

ONE FINANCIAL CENTER o 80STON, MASSACHUSETTS 02111-26250 617 345-9000 ̂u FAX: 617 345-9020
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Earlier this year, the Director of the Department of Inspec-
tion Standards issued a building permit for construction of the
Hillside project. Shortly thereafter, pursuant to Section
45-24-16 of the General Laws of Rhode Island, Mr. Stravato
appealed issuance of the building pexmit to•the Zaning Board of
Review alleging, among other things, that the Project was not in
compliance with the Zoning Ordinance provisions regulating
parking and paved areas for dwellings.

Mr. 5travato was a member of the City_Council at the time he
filed the appeal but he thereafter resigned his Council oftice.
We note further the following. As a City Councilman, Mr. 5tra-
vato had no legal duly or authority to appeal the issuance of a
building permit; there is no legally-imposed duty requiring
members of the City Council to take actions on behalf of their
constituents outside of formal City Council proceedings or acti-
vities authorized by the City Council or otherwise by law; and
nothing indicates that Mr. 5~ravato`s appeal was made in connec-
tion with any legislative activity relating to the Hillside
project. We further note that Mr. Stravato's appeal was not an
action which council members are authorized to take in their
official capacity by any statu~te or ordinance.

The lawsuit filed against Mr. Stravato alleges that his
appeal of the issuance of the building permit constituted an
abuse of process and malicious prosecution. The complaint, while
al.leging Mr. Stravato's posit.ion on the City Council, does not
purport a claim aqainst Mr. Stravato in his official capacity.
Mr. Stravato has submitted a request to the City Solicitor that
the City provide or pay for an attorney ta defend him .in this
litigation.

You have asked us whether the City may properly undertake to
_ defend Mr. Stravato's in this litigation. It is our opinion tha~

_ a we11 reasoned decision of the Rhode Island Supreme Court would
hold that the City may not do so.

The Rhode Island Supreme Court has ruled that a city council
is empowered to indemnify an officer of the cit~ against liabi-
lity arising out of pertorming the duties of his office in good
faith. See 5herman v. Carr, 8 R.I. 431 (1867}, in which the
Court upheld Newport's payment of a judgment against its mayor
arising out of a civil action for false imprisonment.



~ ' S

HI\CKLEY, ALLE\, SNYDER & COMEN

Mr. Thomas A. Devine
September 6, 1989
Page 3

The law in Rhode Island pertaining to a city council's power
to indemnify council members has been confirmed by the General
Assembly. A city council may by ordinance or otherwise indemnify
any elected official "from all loss, cost, expense, and damage,

, includinQ lecral fees and court costs, if any, arising out of any
claim, action, compromise, settlement or judgment by any reason

_ of any intentional tort or by reason of an alleged error or mis-
- statement or action or omission or neglect or violation of the

rights of any person under any federal or state law ...-. [ if tlie
official] was actinq within the scope of his or her official
duties or emplovment." General Laws of Rhode Island, §45-15-16,
enacted in 1986 (emphasis added}.

Similarly, the Providence Home Rule Charter charges the City
Solicitor with defending all suits to which the City or its

, departments, boards, commissions, bureaus and officers parties an
agency of the City may be a party by reason of "matters relating
to their official powers and duties." Home Rule Charter,
~§603(b)(2) and (5).

Thus, the power of the City Council to indemnify council
members and to provide or pay for their defense in lawsuits is
limited to claims that arise from conduci: within the scope of the
council member's official duties. The City's authority to
provide defense counsel to Mr. Stravato accordingly turns on
whether he acted within the scope of his official duties.

The Rhode Island Supreme Court has not articulated a test for
distinguishing those actions of a public official that constitute

- the performance of official duties from those which are taken as
~ an individual. We therefore must look to other authority which

we believe would be persuasive in a well reasoned decision of the
Rhode Island courts.

We have extensively searched reported opinions from the
• courts of other jurisdictions and have found cases determining

the scope of duty of public officials generally but only two of
them address the question of the scope of a council member's

' duty. The first, a Wisconsin case, holds that a council member
is not acting within the scope of his "employment" if he disobeys
a court order. We do not believe that this case is helpful in
answering the question put to us.
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The second case, however, deals with factual circumstances
similar to those addressed by this opinion. The case is
Palmentieri v. Citv of Atlantic Citv, 555 A.2d 752, 231 N.J.
5uper. 422 (1988), an opinion of a judge of the New Jersey
Superior Court.

In the Palmentieri case, an Atlantic City city councilman,
Gene Dorn, was the president of a citizens committee which was
formed to express concern over racism in the community involving
the local newspaper and employment practices of the casinos. The
city councilman appeared at a rally which was organized by the
committee to focus public attention on its concerns. Various
city officials spoke at the rally, including Dorn, the mayor,
four other councilmen and various civic leaders.

Shortly after his speech, in an interview with a newspaper
reporter, Dorn made derogatory remarks about a certain black
casino executive which were published in the newspaper. The
black executive sued Dorn for defamation. The city council
thereafter authorized the mayor to provide a legal defense for
Dorn and to indemnify him for any damages arising from the suit.
The plaintiff.s in Palmentieri sought to set aside the council's
attempt to defend and indemnify Dorn.

The Superior Caurt judge first considered the scope of the
legislative powers and duties of a city council member and held
that they included "those,activities which are incidental to, or
reasonably calculated to result in, legislation or legislative
efforts." The judge held that Dorn's statement was not made
pursuant to his legislative powers or duties; he was not sent to
the rally by the city government, there was no ordinance pending
or resolution authorizing his attendance at the rally, and there
was no investigation or legislative process being conducted or
intended at the rally. The judge also found that the city
council had not delegated to Dorn the power to act on its behalf
generally in opposing racism.

The court therefore concluded that Dorn's statement was not
made within the scope of his official duties because there was no
evidence that his statement had been authorized by the city
council or that it expressed the belief or policy of the council.
Accordingly, the judge invalidated the resolution of the council
and enjoined Atlantic City from indemnifying or defending Dorn. ~
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We believe that the authority cited above and the analysis of
Palmentieri compels the same conclusion here. It is therefore
our opinion that a well. reasoned decision of the Rhode Island
Supreme Court would hold that Mr. Stravato was not acting within
the scope af his duties when he appealed the issuance af the
building permit for the Hillside praject and that the City may

, not properly provide or pay for an attorney to defend him.

Vexy truly yours,

~ ~,~~ ' f~~~Pc~ ~ '~L ̀~`l.~-~,eg d~~ ""' . ~ ~~

~;
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Department of Law
"Building Pride In Providence"

August 10, 1989

Councilman Louis R. Stravato

18'Jacqueline Drive

Prbvidence, Rhode Island 02909

RE: Hillside Associates, L.P. —vs— Louis R. Stravato

Dear Councilman Stravato:

jOSEPH R. PAOLINO, JR.
MAYOR

I have personally reviewed your request to me daCed August 10,

1989 and have determined that:

(1) the action commenced is not brought against you in your

capacity as a City Councilman, and; ~

(2) that this office can neither represent you in this matter

norretain outside counsel on your behalf.

The reason for the above determinations is that although the complaint

, makes reference in one paragraph (Paragraph 5) that Defendant (Stravato)

~ "...was and is a member of the City Council of Providence~; that statement

~~ above is simply a statement of fact. That statement does not, standing

alone, transform this action into an action against you in your capacity

, as a City Councilman.

~ As this is the law office of a municipal corporation, we are only

permitted to represent the corporation (City of Providence) itself or its

officers, directors, employees or agents only when they are being sued in

their capacity as such. Given my earlier conclusion that you are not being

~ sued in your official capacity, we cannot repre•sent you, nor can we engage

-outside counsel on your behalf.

60 Eddy Street • Providence, Rhode island 02903 • (401) 421-7740



Councilman Louis R. Stravato
August 10, 1989

`Page Two

' I am returning to you the summons and complaint that you provided
~ me with. I would urge you to consult with and engage legal representa-

ti.on of your own choosing as soon as possible so as to protect your rights
' in_ this matter.

Respectfully,

r~~~~-~ ~
EDWARD C. CLIFTON
City Solicitor

ECC/vav

cc: Tad Devine

__.. ., _.._.__ . . . _,.. __. -- - -
, _ - :_ .---~~..__._.~...~.-- __...:..=_--.":...~. _. .~_.. >.:.~.,~- .... _ . 

.__--_._._._ _____.~_ _____. ~..~,~.._ .~
~..~.e.__~.., __ _....,.,s-..,._~._~~...> ---- --
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DAVID G. DILLON ~~;;~f;~ ',1,~~r
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292 WAVERLY STREET

~ 
,'••;-~.T= =~, ;` Finance

PROVIDENCE, RI 02909 ~'~b •~' . ' ~~ ~
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VicaCheirman

Res. 2737572

Urban Redevelofxnen~
Renewal and Pianning

~i~~1 D1 ~XQ~L~ExI~~~ ~i~i~~1[E ~$~cTa[~t
Provioence

Redevelopment
Agency

Sep~ember 24, 1989

Mr. Louis R. Stravato
18 Jacqueline Drive
Providence, RI 02909

Dear Louie:

? have read all the information that has been sent to me in

the case of Hillside Associates vs. Stravato. I want to

make you awarE of my thaughts on the case thus far.

W~ now have several Iegal apinions on the matter of whether

the City Council can or should pay your legal fees. Ed

Cli.fton indicates that the opinion furnished by the Law

Department was not his alone, but concurred in by several

of the Assistant City Solicitors, we have an opinion from

Hinkley, Al1en, Snyder & Comen, and now we have an opinion

from Schreiber & Schreiber. The City Council has not

always followed the advice of the City Solicitor, but we

should have very sound reasons if we adopt a course of

action that is contrary to his advice.

The "Response by Schreiber & Schreiber to Legal Opinion

offered by Hinckley, Allen, Snyder & Comen With Regard to

the Right of Providence City Council to Financially Support

Councilman Louis Stravato" was very informative. It quotes

(on Page 4) the case of Cobb v. City af Cape Mae, which

enumerates three tests which determine whether publi.c

official is acting "within the scope of his employment":

"(He)... must have been acting in a matter in which the

corporation has an interest, he must have been acting

in the discharge of the duty imposed or authorized by

law, and he must have acted in.good faith."



Louis R. 5travata
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Let me comment on each of these points individually:

He must have been actinq in a matter in which the
corporation has an in~erest.

I hav~ great difficulty with this test, because I
sincerely do not believe the city as a whole has an
interest in the appeal of this building permit or any
o~her action which will delay the Hillside Village
Project project further. As I understand it, Mesolella
has already been awarded a judgement in this matter,
a~d the city is in the process of negotiating a consent
decree in the discrimination suit that was brought by
Project B.A.S.I.C.. I assume that part of that consent
decree will be an agreement not to interfere with the
Hillside Village Project. The outcome of that case
could have implications that reach far beyond the
borders af the Seventh Ward. As you know, the issue of
where in the city low income housing will be located is
a very sensitive one, and some of the Council Members
are concerned that voting for a resolution to provide
for your legal defense will be interpreted as endorsing
discriminaLion.

He must have been actinq in the discharqe of a dutv
imposed or authorized by law.

I cannot accept the premise that is offered by the Law
Department and Hinkley Al1en that you were acting
outside your duties as a City Councilman when you filed
an appeal of the building permit. In this day and age,
a member of the City Council who confined his or her
activities to the passing of resolutions and
ordinances, and who declined to become involved in the
Zoning Board, Building Board, and License Board
Hearings, as well as a host of other activities
affecting the ward would soon he an Ex-Council Member.
The filing of an appeal is authorized by iaw, and a
Council Member does nat need specific authority from
the full City Council to act in a matter which affects
his or her ward alone.

He must have acted in good faith.

All the members af the City Council know your
dedication to your constituents, and even if some of us
do not agree with your actions in this matter, none of
us doubts that you were sincerely acting in their
behalf.
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The last sen~ence on page 3 of the Schreiber response sums
up the whole issue:

'°A municipality's voluntary assumption of
responsibility for acts outside the scope of employment
ar reflecting willfu? misconduct serves no public
purpose and is legally impermissible..." ~.

Whether your conduct in filing this appeal constitutes
- malicious and willful misconduct is precisely the matter

_ the court will decide. Until that decision is made, you as
an individual deserve the benefit of the doubt, and I think

` the public interest is served by giving any councilperson
serving his constituents the benefit of that doubt. But,
if the court does decide that your conduct was malicious,
then I think you should reimburse the city for any legal
fees it has paid, in addition to paying any damages
awarded.

Could you please ask Schreiber & Schreiber to provide some
estimates as to how much their bill would be in this case
if they were selected to represent you, as well as their
opinion as to whether the case can be settled. From what I
hear, the court case would probably not succeed on the
merits, but neither would the bui~ding permit appeal. I do
not think another ten years af litigation on this matter is
in the public interest, and I would suggest that it be
settled as soon as possible.

Sincerely~

~/~ ~ ` /_ ̀  ~~1~~ ; r~ ~~ ;.
li'~'~1~~ i : 

i,':. _ . ~

David G. Dillon
Chairman, Committee on Finance

cc: Council President Easton
Finance Committee Members
Edward C. Clifton, Esq.
Thomas A. Devine



SCHR~IB~R & SCHR~IB~R

IRA L. SCHREIBER

KENNETH A. SCHREIBER

SIDNEY KRAMER

CINDY LEE PAGLIARO
LEGAL ADMINISTRATOR September 2~, 1989

Mr. David G. Dillon
292 Waverly Street
Providence, Rhode Island 02909

Dear Mr. Dillon:

ATTORNEYS AT LAW

RENAISSANCE PARK

37 SOCKANOSSET CROSSROAD

CRANSTON, RHOOE ISLAND 02920

(401) 781-2000

In re: L. Stravato

It is my understanding that you, in your capacity as chairman
. of the City Council Committee on Finance, have inquired as to fees

~ and costs incurred in defending former Councilman Louis Stravato
in that matter entitled, "Hillside Associates v Louis R. Stravato,

- No. 89-4309, Providence County Superior Court". I respond.

We were retained in August, 1989. On August 30, 1989, Mr.
Stravato paid a retainer fee of $1,500.00 and signed an agreement,
a copy of which is enclosed. The retainer applies against per di.em
hourly fees of $100.00 out of court, $150.00 in court.

Because of the nature of the inquiry, we will quote you both
maximum and likely fees to be expected; if per diem figures exceed
maximums, Mr. Stravato will pay for that excess. If the case ends
via agreement of the parties, which we believe is not likely, while
pending in the Superior Court, the likely fee will not exceed the
retainer, the maximum fee will be $2,500.00. If the case ends as a
result of the granting of a motion for summary judgment filed by us,
the likely fee and the maximum fee will be $5,000.00. If there is
a trial, the maximum fee will be $10,000.00, the likely fee will be
in excess thereof. Since the maximum fee incurred at the Superior
Court level is $10,000.00, we would have to look to Mr. Stravato
for the difference, if any.

It is apparently recommended that the Council not be liable
to pay for any damages incurred by Mr. Stravato if there is a find-
ing against him; that seems to be reasonable.

There is always the spectre of the losing party appealing to
_ the Supreme Court, but that is speculative, of course, and is not

now a matter for our concern.

One more thought: if the City Council and Mr. Stravato decide
that he should be represented by other attorneys, we will withdraw

_ on request, at which time our billing will proba ly not equal the
retainer fee paid. Call us at 781-2000 if you ~ any associate
have questions. „

Ver t 1 ou -s ,Y Y
SCH I•ER S~C REIBER,

~ , ~ ~h~i ~ _
ILS/mch [ V;~~~I~A L~i SCHREIBER



Response by Schreiber & Schreiber

to Legal Opinion offered by

Hin~kZey, A11en, Snyder & Comen

With Regard to the Right of Providence

City Council to Financiall.y Support

Councilman Louis Stravato

September 14, 1989

. _ _



. MEMORANDUM, September 14, 1989
,~,~ T0: Public, Clients, Mayor
i~ ': FR: Schreiber & Schreiber

~ ' RE: Silver Lake Assn/Hillside

IN RE: PALMENTIERI v CITY OF ATLANTIC CITY1

On September 9, 1987, a complaint was filed in the New Jer-
sey Superior Court by a black executive associated with Caesars
Casino against an Atiantic City Councilman, Gene Dorn, accusinq
him of defamation. On January 20, 1988, the city council author-
ized the mayor to retain independent counsel to defend Dorn and
pay damages incurred. Casino executive Cade then appea3ed to the
Superior Court, which set aside the authorization because Dorn
voted to support it. The council, however, again appreved the
resolution t4-3), this time with Dorn abstaining, and Cade again
appealed. The Palmentieri opinion of the Superior Court sesulted.

Dorn admitted making this statement to the media,

"We feel that Caesars represents the mentality of
of the majority of casines. They have Al Cade, who we
feel is as racist as the most bigated white man walking
on the face of the earth."

Our comment on this statement is brief: a jury could easily

(¢.:
, find it to be defamatory. The Pal~aentieri court agreed. Also,

~~ (a) The court indicated that the sole issue in the
case was "whether the city may voluntarily assume Gene
Dorn's liability under the facts as pres~nted"; and

(b~ "Resolutivn of the dispute turns on whether the
City has the statutory or common law authority to pa~s a
resolution (of financial support for porn)."

The Providence law firm of Hinckley, Allen, Snyder ~ Comen
was selected by the Mayor of Providence via his Chief of Staff to
give an opinion as to whether the city council may assume Coun-
cilman Louis Stravato's liability or pay for his legal services
in a matter considered similar to Falmentieri. Hinckley, Allen's
letter of September 6, 1989, focusing upon Palmentieri, which is
appended hereto as Ex. 1, concludes that the counci cannot as a
matter of law pass such a resolution.

1. 555 A.2d 752 (N.J. Super L. 1988).

-1-



The facts in Stravato are as fallows. The Providence'Build-
ing Inspector grante~ a permit to vincent J. Mesolella and Sill-

~~T side Associates permitting a foundation for.a low income Section,.
"= 8 housing development on Plainfield Street in Providence. Mr.

Stravato appealed that decision. He was sued in Superior Court
by Mesolella for abuse of process and malicious prosecution.

Mr. Stravato says that he acted for his constituency wt~en he
fiied the appeal and he asks the Providence City Cauncil to qrant
him legal and financial support in defending against Mesalella.
He further adds that he acted for a great number of citizens who
banded together a decade ago to oppose the Section ~ development
in a group called The Silver Lake Annex Assn., of which he was a
driving force. The city solicitor reacted initialiy by advising
the council that it did not have the Iegal authority to so act.~
Then came the request for the Hinckley, Allen opinion which was
contained in the letter of September 6, 1989~.

Mr. Stravato and The Silver Lak~ Annex Assn. asked S~hreiber
~ Schreiber for an opinion on the contents of the Hinckley, Allen
letter of September 6, 1989 advising no council support for Mr.
Stravato. We respond.

ta) As to whether we sup~art the opinion of Hinck].ey,
Allen, we do not.

(b} As to whether the city council must defend Mr.
~ Stravato, there is no such legal requirement.

~'~, (c) As to whether the city council ought to defend
Mr. Stravato, that is for the council to determine, for it
is free to examine the facts and reach its own conclusion.

(d) As to whether Palmentieri, cited by Hinckley,
A31en as its SOLE authority, is controlling heze, it is not.

Z. At the onset we must comment upon the fact that our copy of
the Hinckley, Allen letter is unsigned. The opinion is examined
elsewhere here, but if there is a reason for failing to affix a
signatur~ to a letter of such import to the Mayor, to the City
Council aad to the people of the City, we dvn't know what it is.
In any event, we prepared our opinion without any preconceptions,
and without attempting to obtain case law in contravention of
that offered by Ainckley, A13en; and, we. will sign it and stand
behind it, for better or for worse.

-~-
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I. THE PALMENTIERI REASONiNG AND DECISION.

~ Pal~entieri begins with an overview of the Common Law, which
,`~~, recognizes a moral obliqation of a sovereiqn to pay expenses in-
~ curred in good faith by public officers to further governmental

purposes. It is also the duty of a public board such as a city
council to raise monies to prosecute and defend rights which ful-
fill and execute the legal purposes, objects and affairs of the
city, says the court, adding,

"This common law protection extends to costs in-
curred in defending law suits brouqht against public
officials who are ~executing the powers and duties of
their office or carrying out a governmental obligation.
In State v Hammonton (citation omitted), a city council-
man was sue or ma icious prosecutian when he initia-
ted a council-authorized suit against a prosecutor who
was believed to have defrauded the town. The court
there ordered the municipality to pay the costs of the
councilman's defense, finding that his actions were
clearly engendered by a~town purpose'."

Ergo, a public official is entitled to compensation for ex-
penses incurred in the performance of his official duties. In
New Jersey, as in Rhode ~sland, a municipality ~ma~y provide fi-
nancial indemnification "to indemnify local pubTic employees".
Local protection is permissive, not mandatory.

The implication is that if Councilman Dorn's actions were
;;~~"' ~ for a"town purpose", the council could support him financially,

~ but did not have to do so, i.e. permissive, not mandatory.

That being said, the court then reviewed a number of state
statutes and added the thought that,

"A public entity is not liable for the acts of a
public employee canstituting a crime, fraud, actual
malice or willful misconduct...A municipality can only
indemnify an employee or official for acts within the
sc~pe of employment and which are not criminal, fraudu-
ient, malicious or instances of willfulT"misconduct."

So, councilman Dorn cou].d only be prot~cted if he acted
within the scope of his employment as a councilman, and if his
acts were not instances of willful misconduct. A muni_cipality's
voluntary assumption of respor~sibility..for acts outside the scope
of empioyment~or_~reflecting willful__.mis~conduct serves no.public
purpose and is lega2ly~~impermissible, the~court indicates.

-3-
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The court then addressed the phrase, "scope of employment",
_ describing it as a"formula designed to delineate generally which

;,~~~ti. unauthorized acts of the servant can be charqed to the master",
and cited Cobb v Cit of Ca e Mae, 113 N.J. Super 598, 274 A.2d

" 622 (197i), in w ic a mayor was sued for libel and the court
examined the question as to whether he was acting "within the
scope caf his employment", noting that in order to be given the
desir~d financial support he

"...ptust have been.__acti.n,g_in_.a_mat.~er--.in__which
the co_rporation has an interest, he must have been ect-.------: .~...__,._._...._. _
ing in the disc~`iarge of"~the duty`~iaiposed ̂oi~au~h:orized~_ ... ..._ _ _.
~by~-Iryaw and!`he~~ausf"~"`~ia~ve--a-ctec~^in_qood_ _faith. " '
,___~_ .~ ~._.

That court decided for the mayor and the city council resa-
lution granting him the requested~ support, finding that he was
acting in good faith, as authorized by law, dischazging a duty,
and acting in a matter in which the city had an interest.

It appears that a number of private citizens organized as
the "Citizens For Action Committee", a loosely knit group of
people, with Councilman Dorn an active participant. A July 4th
rally was planned which was to focus upon racial in~quities in
the casino industry, in The Press Newspaper and as to certain
officials. By design, white city cauncil members were aot invi-
ted to speak at the rally. Cade brouqht suit against Dorn for
his aforesaid remarks which were made after the rally concluded.

The court made shart shrift of racial bias.

"The question of whether racism can properly be a
concern of the Atlantic City Government may be answered
in the affirmative. Racial discrimination in any form
and any milieu is an affense to all government and to all
individuals morally and legally."

"The ~uly 4 rally was planned, publicized and par-
ticipated in by private individuals espousing a personal
cause. There was no action or discussion by the (city
councii> concerning the raliy, policies or activities of
the Citizens For Action Committee. This court concludes
that, although racism is a serious concern of all govern-
ment,~the Citizens For Action Committee was a purely
civic organization formed to broach the problem through
citizen awareness and public exposition at the July 4
rally. Dorn attended as its President, lending his stat-
ure as a city councilman but not its authority."

-4-
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The Palmentieri court concludes by determining that Counci-
,.~,, lman Dorn cannot~egally be qiven financial and other support by

the city council in his defense.

"At trial, Dorn did not deny uttering the statement
against Cade; however the communication was made not on the
public platform of the rally,~but moments afterward to a
reporter. This statement was a purely personal vilifi-
cation af a private individual. A public official is
generally liable for defamatory statements unless made in
discharging his official duties....It stretches the imag-
ination to believe that his statement about Cade in any
way expressed a policy or rationale, fulfilled or dis-
charged a duty or furthered an interest of the City of
Atlantic City."

In other words, Dorn's attack upon Cade was purely personal.
He should not be insulated any more than any other citizen whc
expresses such opinions publicly. His statements were nat within
the scope of his employment as a city councilman. In comznunica-
ting the statements he was guilty of willfui misconduct. The
defamatory statement was made after the rally, not durinq it.
Darn was not authorized by the city council to speak as he did.
Who could disagree with this reasoning, and with the caurt's ult-
imate determination to reverse the council resolution.

II. DISTINGUISHING PALMENTIERI FROM STRAVATO.

.Any belief that the Palmentieri and Stravato cases are con-
sistent in fact patterns i a sur . we draw several comparisons,
using as a base the conclusion offered by the New Jersey court.

(a) Gene Dorn was not acting within the scope of his
official duties when he uttered the statement against Cade.
Louis 5travato was acting within the scope of his official
duties when he filed the appeal in behalf of his constitu-
ents as part of his official duties as a councilman.

(b) The statement made by Dorn was willful and
defamatory enouqh to reach a jury---a clearly held posture
by the Palmentieri court. Mr. Stravato taok no action which
was defamatory. The suit against__him is p.r,e-eminently._based_ _ , _. .
upon_.,..malice; it seems clear that Mr. Stravato is nat quilty'
of a malicit~us act by taking a legally permissible step,
such as the fili.ng of an appeal. .

- 5-



(c) The statement made by Dorn was remote and not
_ part of his authorized duty as a city councilman. There

~~•~~~~ was no "statement" made by Stravato. 8is appeal was not
~t remote and was part of his authori~ed duty.

(d) Dorn's statement was nat within the scope of
employment. Stravato's action was within the scope of
his employment, a further reference to the fact that he
acted for his constituents, and such representation was
part of the scope of his employment as a councilperson.

(e) Dorn's statement was a purely personal vilifi—
cation of a grivate individual and he should be liable for
such statements. Stravato's action in taking the appeal
was neither a statement nor a personal vilification of a
private individual.3

tf) Dorn's statement was nat authorized by the city
council. Neither was Mr. Stravato's appeal.

The Palmentieri fact pattern is far removed from that faced
in Stravato----it is "apples and oranges". it is a statement by
Dorn an an appeal by Stravato. it is a statement libelous in
nature and the taking af a legal appeal. It is something said in
bad faith as opposed to something done in good faith. It is
helpful only in off~ring common and statutorp law for our review.

in that vein we focus upon a factor inflicted upon Stravato
~-- by Palmentieri: the scope of employment. Dorn hardly acte wit —
~~~` in ti-ie scope of his off.icial duties when he badmouthed Cade. The

~~ Hinckley, Allen view is that Stravato did not act within the
scope of h~s official duties when he appealed. Only his name is
on the appeal. It was not specifically authorized by the council.

Mr. Stravato contends that he acted in behalf of his Ward
constituents and The Silver Lake Annex Assn. He says that he and
other councilpersons have often taken official actians in their
own names in the belief that they acted for their canstituents.
He says that the council does not have to approve such steps in
order for him to be acting within the scope of his employment,
i.e., as a councilman. In other words, he says that he acted in
good faith. If the city council aqrees, we believe that it may
qrant him financial support. The right conferred upon the city
counci?s of Providence and Atlantic City is permissive in nature.

3. We know of no occasion on which Mr. Stravato has libeled or
otherwise vilified Mr. Mesolella despite over a decade af strife.

~

,~_
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IiI. THE HINCKLEY, ALLEN LETTER.

:;,~A~ We turn now from our view of Palmentieri to that espoused by
~'~ Sinckley, Allen in its September 6,~~ etiter. The letter be-

gins by averring that Mr. Stravato actively opposed constru~tion
of the xillside project and sponsored an ordinance in~ended to
"prevent construction of the project". The zoning crdinance in
question included a number of lots which had nothing to do with
this praject. It has always been a matter of debate whether or
not this ordinance was to "prevent construction of the project",
yet Hinckley, Allen accept that view which may weI.l be incorrect.

Hinckley, Al1en then notes that litigation was initiated in
the U.S. District Court against Mr. Stravato and others. Unless
they know something we don't know, Mr. Stravato is not a party to
such litigation. He was not sued in the U.S. District Court.

They add that the parties in that case, presumably includinq
Mr. Stravato, negotiated a settlement which only awaits approval
af the court. On the same date as that of the le~tter, September
6, 1989, the Court refused to~approved the decree . Mr. Stravato
was not a participant in any neqotiations. By such indications,
Hinckley, Allen portray Mr. Stravato as actinq as an individual,
rather than in behalf of others. The premise certainly to some
extent creates an expected result.

Hinckley, Allen then adds, as previously noted, that Mr.
Stravato took the appeal without "legal dury or authority". This

._ presupposes that no councilperson can take such action unless he
E` or she has council approval and expects the council to provide
`~~,,` financial support.5 The ietter concludes after reference to

Palmentieri by indicating that the Providence City Council could
not as a matter of law support Mr. Stravato as requested. As
indicated, we most respectfully disagree.

4, It was actually a"Consent Order", executed by the city so-
licitor of Previdence and plaintiff Project Basic, subject, how-
ever, to appraval af Chief ,7udge Boyle. He refused, continuing
the matter to October. Meanwhile, The Silver Lake Annex Assn.

, moved for permission to file an amicus curiae brief.

' S. We do not contend that Mr. Stravato took the appeal after
'; receiving approval by the council. We do contend that he does
_;~have a legally imposed duty, imposed by his constituency, to act

~~, in their behalf in such matters, furthering their cause within
;':. the city, a cause which may be of no interest to any other ward
~.in the city, and that he did have approval of that constituency.

!!►E



Hinckley, Allen's letter notes G.L.R.I. Section 45-15-16
(1956, amended 1986) whereby a city councii may indemnify an el-

<`~~~~. ected official for judgment of a tort if the official "was actinq
within the scope of his or her official duties or employment".

~ This ianguage is not unlike the languaqe utilized in Palmentieri.
Their letter concludes by noting that the decision aqainst Dorn
was because his statement was "not made within the scape of his
official duties (since it was not) authorized by the city council
or...expressed the belief or policy of the council."

IV. COMMENTARY.

Hinckley, Al1en has failed ta compare the fact patterns in
Palmentieri with Stravato as we have here. We do not fault our
rot ers or their views, we simply disagree with them. And how.

Zs it not ludicrous to compare a statement made to the pub-
lic in a defamatory manner by a city councilman not actinq in his
official capacity or for any of his constituents with an appeal
taken £rom the issuance of a building permit?

We do not take the positicn~ however, that Paimentieri auth-
orizes reimbursement of expenses incurred as a resu t o t e tak-
ing of an appeal by a councilman IN BEHALF 0~' THE COUNCIL. This
is not what occurred. Mr. Stravaio acted for his constituency,
but, even if he acted alone while believing that he acted for his
constituency, he is deserving of support from the city council.
The restriction placed by the New Jersey court was based upon the
fact that the Dorn statement was malicious3y aimed at a single
individuai and,COULD NOT be the statement of the city council nor
qualify for city council aid. We believe that Palmentieri may b~
read as supporting a councilperson improperly s~uecr pursuant to
the facts in Stravato; the so~„~,i.n_qeuir,~ would~be as to good_...~faith
in the takinc~~tFi~e`appeal, and the resulting deter~nination that
Mr."~`Stravato was act ng pursuant to his duties as a councilman.

If Mr. Stravato acted in good faith for his constituents and
did nat act in a malicious, improper manner, he deserves support
from the council. Statutory law bestows that right upon it, it
"may" so act. Failure on the part of the city council to support
Mr. Stravato will invite Open Season upon meiabers of the city
council. The "chilling factor" will hardly be to the ~dvantage
of the general public, and will certainly be to the disadvantage
of city council members. Public policy, good faith, and plain
common sense: they are the ingredients upon which good government
.is based.

~~



It may not be last on the reader that Mr. Dorn's Citizens
For Action Committee bears some resemblance to Mr. Stravato's

,:~,~-: Silver Lake Annex Association. Soth men may have believed that
they owed a duty to such neighborhood groups. (This may be a

~ kind of duty which all councilpersons owe; it is a kind of duty~
which M.r. Stravato believes is imposed upon him.) In that sense,
they have samething in common; otherwise, they don't.

Mr. Dorn, the dstractor, demogogue, defamer, acted solely on
his own, giving his own personal opinion, publicly. Mr. Stravato
took an appeal in behalf of his neighbors.

A recent resolution of the Providence City Council askinq
for financial support of Mr. Stravato uses the following language
to which we were not privy but which weli illustrates ouz view,

"The failure of t~e city to defend councilpersons
involved in good faith efforts to reprssent the will af
their constituents could be impeded by the fear of personal
liability".

Even without any legal r~search, and tons of words from
lawyers, the Providence City Council used its conunon sense and
focused upon the real issue it faced: good faith. It should now
exa~ine that issue and if satisfied that Mr. Stravato fuifilled
the requirements of good fasth, that he did act fer constituents,
and thus fulfilled his obligations and duties as a public servant
and councilman, and that he did not exhibit by taking the appeal
any aspects of maliciousness, it should take advantaqe of its

ti~̀~~ statutory right to protect former Councilman Stravato from the
} financial drain upon his resources imposed by the Mesolella suit.

September 14, 1989
Schreiber & Schreiber
37 5ockanosset Crossroad
Cranston, Ri 02920

- 401-7$1-2000

Respectful.ly submitted,
SCHREIBER & SCBREIBER

Ira L. Sc rei er, Esq.

Kennet A. Sc rei er, Esq.
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September 9 , 1989 ~Op"'~"~ase~cv

The Honorable Edward C. Clifton, Esq.
Law Department
City Hall
Providence, RI 02903

Dear Mr. Clifton:

A resolution authorizing the hiring of outsid~ legal
~auns~l. ~or the defense.of former Councilman Louis A.
Stravato in a suit instituted by the developers of the
proposed Hiliside Apartments has been referre~ to the
Gommittee on Finance.

I suppose when we start out, al~ cf ~:s who get...,~n to
p~lztic, expect to make our place in hist~ry. We a1Z hope
c~u-r arcat grandchildren wiil be able to read our names on
bror_z~ plaques, granite cor~xers~~nes, or on~histcric
1Pgislation such as the Sherman fintitrust Act cr Lhe
Gr~r~lm-Rudman Bill. After we'ue been in office a short time
we realize our descendants will more likely find our r.ames
imm,oxtalized as a defendant in some legal case, and after
we've been in office for a long while we consider our
careez•s quite successful if none of these cases begin~
"Jnited States vs..." or "People vs...".

All of us have been sued at one time or another in our
ca~acity as Council Members. Most plaintiffs either seek
speci~ic performance, or if damages are involved, prefer to
reach in ta the deep pockets of the city. I do not ever
remember a case being brought against a Council ~ember
personally and not in his or her official capacity. So
this case has serious implications. In my ward there have
been many times, especially in matters before the Zoning
Board of Review or the Bureau of Licenses where the
neighbors look to me to act as their spokesman before these
boards, especially if they cannot afford legal counsel.
Could not every such applicant or petitioner use the threat
of a personal lawsuit to intimidate a Council Member who
acted in that capacity? Legal fees would have to be
expencied even if the lawsuit were frivolous.



Edward C. Clifton, Esq.
September 9, 1989
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- It has been suggested that as members of a legislative body
we may enjoy certain immunities that protect us from such a
lawsuit. I would appreciate your researching the law in
this regard. I would also appreciate copies of the
complaint against former Councilman Stravato as well as the
legal opinions regarding his defense prepared by yourself
and Jacques Hopkins.

Finally I would like your comments and opinion as to the
likely outcome of this case. We may have already spent too
much time on a case that is going nowhere, but we might
also be stepping into a legal and political snake pit.

As always, your cooperation is appreciated.

Sincerely, , -
.-. % ~ ~

~;-. , ,: i
j , . - ~ ~~ ;` . j,; ~

%' ' --'

David G. Dillon
~ Councilman Eighth Ward

cc: Mayor Joseph R. Paolino, Jr.
Finance Committee Members
Louis R. Stravato


