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LATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS

~nh Health Building
DEPARTMENT OF HEALTH
Davis Street
Providence, R.I. 02908

6 December 1974

Mr. Vincent Vespia
City Clerk
City Hall
25 Dorrance Street
Providence, Rhode Island 02903

Dear Mr. Vespia:

As you are no doubt aware, the State of Rhode Island, as a result of litigation
brought by the Rhode Island Lung Association, has been ordered by the Federal
District Court to develop a transportation plan to reduce carbon monoxide
levels in downtown Providence (copy of order enclosed).

At present we are researching a variety of alternate plans to accomplish
this task one of which has gotten a significant amount of publicity recently.
Sometime in early January we hope to make a final decision on the.specfic
plan to be proposed by the State. This decision will be made in conjunction
with the Department of Transportation, the Division of Statewide Planning and
the City I6i) Prov dehcecCadministration. Please be assur6't
proposal is made'pixblic, the city counclswill be appraised o,. ' nts.

We are well awe blf;zthe;ramifications of creating a new vehtbt
in the downtown area and that it will be the responsibility of the city council
to vote.onrsuchproposal. It is our intent to closely coordinate our activities
with th4 'ii6w administration to come up with a plan that igll--sais:EV-fHee court
order and have the most beneficial economic impact in the downtown area.

ACD/kz

Very truly yours,

A,,, C., Daley, Chief ~~_ •~ ~ ~ I
Division of Air Pollution. • ' rL40 3, i ~
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'Irk

O may 2 e 1973, 'one _n 'mod S'~aces Co:u o~ Ap-peals for the rix-s

Circus e-nte- red its opir-ion Ln the above cap' ioned Case C'j'_rlii ch Ye Clue S .e d,

L rl-L:er alia, thcct 'i_'_ne. Fhviron--q—entall Proteotion Agency provi de _ux li er

explana i on Of the basis ford i iS classi =Ca'~? oI? o:C the iNiel rp,

Providence inners aLe Air Qtta i ty Control R r on as a Priori Ly TIT reg o .

O_: June 1, 1973, a. state-men-l- was -fixed with the Court wlii:c.1 .inc`cated U ria.t .

i'A, 121 G~Y3~i~1C%10n ~J1'~Cl "ine i a£ Oi . RCl^de tS?anG, was going to

ta'ce e~er~.s1_ve , air quasi "Ly ironitox Ong during ::he sirmer zront:r_s to db-

tain air qualJ T data to be used in deete=rii ng.c,file~Er?er the

classification should be revisedd or not. Cn duly 27, 1973, the Court-

entered

ourt

entered a supple rental n--7?."r-.ndu-n and orcear in, which Ln.e Court infl1catcd

its ccnruYrerce With the  apg asked  ~ b~rp   

I, 
y



, .

file,i by GL bber 1, 1073, recardinc; -'pie results of that monitoring.
3

i~o oY s c;esic,2~ed to sure a ci-it concentr_u` ions a = c.~. w'oon

h wdV and ph0 to2ne Ica oxidants _mss G, e_ YJ LcQ u t Var_OL S iOCc1~±O1.S in

•

met oppoatari Providence redon where" Erie concentra`ions of tnoSe?~O_~_='?
b

' i 1tS were  exD?G EC to behave been ~7±.0~_ra _Z_C3 r-

con Linuously since Jt.me and were analyzed periorb cal ly to ebtaJ_~i "one

rtias ured co n t :ti ons . Tne -I rs- =L n is vsere also calibrated p a c? a' -.

call} to ~_, s _i Uci _ Q . SaTpJi riCS ?'eSL'i"cS > ` _ .~_ 'COLS J Ca _e L n a L COTt-

ceri~ ti ns' of . carbon m no-x;-de ana photoc-iemical oxidants du'ri-ng ~ Js ter--;
' ti

ic,-q on <,o cccasioris ex~r..ed the _na Lioral. stance dc: Wnj_ _e U- s cia1:,a
1

s cont- u7s-1 '~o be acia-1yyGed by Q nc~ ley -ale S fe, t is -the 6eter-

mir readings i excess-i"-ht~ tYe SiCI li"17   Or

-̀ he s~:r'S d-a rds indicates -a`._gat -Ehe reC~~3' OT1 S~ O.LiCc ' be C~ cZSS3 iI C d ~' ~ Or ! ~I I
i

VT4"th, resp~c -."--o~JO' P carbon ? i oi~O::s Ce an C p 1Q L0_ C:ne_7~~ cal oxidants (iiy( =o-

P'A is presently preparing a revision ̀ o -̀ he Rhode Island irrole7en-.

'Cat O? 1 plan MTh Ci' I crY111 Gci anC ,` the prior_- y C S igna`ii obi O r til e me tm 01- n ;

Providence Tntersta-te- Rea iZ"7t ICi l~ri 
or, ̀y y! T '' O p~? O~"1ty I... ~C?.LSe ,

C)4 ~-le desire o cs~~~a~,n :r ca~a,. ~i re ived monitor-na

' r ntil Sepi~C-t't',r,.i' er .15. !~ e necessary analysis o-,7 t~is data ~_d not

'n.e prep at~o i of the Federal- Reds ter doc=m-a,,-,t n - ..; -e for. -to be

~pub1_is,ned by O tcoer 1. I1cr.,-e•vor, -She State has been _nb-, J Pied of this de-- I

cision and 11 is e+roected that the p blicat.or cl:_]_.l appcar j__. the I edere'! f

Register O i whin two weeks. Because -the region will. nu,s7 be classiiied

prioYi_y I, the State is imder an doligat;on to adopt contzol s'tr•a eai_es
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for ac;ni.eve7, ent of -t e s t-an3arct^ L- that region by 1975 Thu Federal

RZ~ gis ter notice will con"ta_i n a regues t "that -chie S t tic develop and

mit to EP?`,.w4* u-1in. roac?gin~hs a plan. rev-ision_conLaipi.ng an adequate

contxol s"~rategies for 'atta— I-TCerrL`' and 1~Cr7.,_"L eTlc~`neG~ O~ "i125e r7o S cZ~ d~,"C~S.

Since the roe itioners 
~~ -L is case were GQalie-r±g~n, i nG Nay 3l ~ ?

Priori 1II classifi.ca,tion f and reques, ted. "i ~Gt it be rev sed to

P I ri •ty 1,', the ac`a- on °beLng taken, by ~PA as ova i-n~d here=.:,' s_^.o,-Cl d .

—satisfy  their reques t- and tC2is o~al-cs s orders o~ May~ anc .~uly 27. ~

Copies o  t~ze'ec~ral Register notice ~vll :e foradea to ̀ .e curt

i ,n pub ica-tion.

Respec` -~1 l y s„hn; t -ted p

~.1~i3Dated:
i~be L. Sat som 
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4 fEt tir.~ vv ~':sl•fl?itt 4~'3! tsi 3 .eS~f.

e% she First~ ~.rcul t

No. 72-121
S DEFE \S E COUNCILNA11r L RESOURCE , 

RHODE ISL.A.ND TUBERCULOSIS AND,
.. .. tz,ESPII3~1T0I'~i DISE~1St1S, T\C.,

and ELL E LE W. ACNEE,MA PVT, JR.,
_ FETIT?O~i EiiS,

'J.

EIVT T?i0 ~iiENT ~ PROTECTION AGENCY,
3r SIPONDENT.

No. '12-122
7
AT~R L RESOURCES DEFENSE CGJ,~"C;L.,
INC., T'r~•O ECT Oar CLE_1N AIR, ET AL.,

'.; 
v •. 

N 'IYON~ E 'TAL PROTECTION AGENCY
F.ESPONDENT.

ON, PET"ITIO_;S FOR i1. VI W OF EEGUT"MO\S OF

TH EIM-12 O'.YMEN-1AL PROTECTION AGE -CY

Eeiore CoRF1: , Chief J.-d, e,`
AiDRicH and C ~PrE •I.?~, Circuii Judges.

r Richard E. Ages and Thomas L. _Arold for peL * ane-s•
Thomas C. Lee, Attorney, Depl-iment of Justice, with whom ,Vent

.~ Fri=cll, Assistant Attornev General, Edmund B. Clark, and Martin
careen, Attorneys, Department of Justice, were on brief, for respondent
its case ; 2-1219.

~.,•. -w John P. fills, Att.orn<_v, D>>part.rni;nt of :Tustice, with tv±torn Kr,;zt
Izrizzell, .As-sist.tnt At.tornev General, I:b;avul B. Ch".", and 111u1-tin

~• Green, Attorirr.ys, I?cpartlnent of. Justice, wcre on brie,', .or respondent
in case 721224.

y



:i WATTJrUJ. r-FS0111.07S DEFZNBE, C01INCIL V. .i'.A._ .orII:IUIN or TiI;:, coUUT.

1tilay 2' 1973 Petitioners }`m -.e eight objections to the Adll)Tnistrator"

 27C%2 %:jgt. ~ {I) SI 1iIleS f il)7Oil(:iI'S?T1I, l  Of file bode Island plan, c3nd four t0 .the irfa 2

dCC1S1017s by tiff' 1~<1n11711St1"ator of the Environmental ITC- E;i?CilllsEtt:.S plan?

ti'C:.loTl Agency (EX-A-) RY)1)I'Cvinb Portions Of tliC I~.11Ofle ~.1'i.li~ RHODE ISL.~;tiT~ PLANT,

Island and .1MassnchusoUs air pollution iniplelllentatioI .

l';ltlIls a Petitioners argue WA the .fi1dministrator eTI'ed .III 
aI.

The Clean lair Anwildinellts of 1970 [to the it Quality proving the Ciassffi6afimi of the Afrctropolitan Providene

Ant of 19671, 42 1.857-c-3 et seq., I'equire theInt('rstate fair Quality Control _ Region. (MPI piQCR.) a

Adinin'istrai.or•--as he has already doIle—to' establish na- I~rlUrlt;y II.I f Or 1)'c1UtOC1]CTZ11C%tl o--.ldantli and C£lrbOri MOM

tional primary and secondary tinibient air quality standards oxide.1, The, classification was made. Pursuant to 40 - C-l"'.I'

: tril,ing how Inuch of. each .polluNnt shrill be alloWed in the 511(b) (2)
rinibieut air. PIin-1 iry standards are nlax1piunls allowable In the 1bsC11CC Of II1Ca5112'C{l data to. iile.(',011tr li')', t'ltl~
to protCet the public health; secondary- standaI'ds are sificatlon with resp6st to carbon nlonoxidQf photoellen

maxiII unis to protget file pul)llc welfare from any known ical oxidant.,; and r.ltrog-en dioxide Nvill be b,asf;(1 o
Or anticipated adverse Weets. Each state .I rust thell sub-. the foDowin , estiniate of the rt;llltli)Inhi betwee

nAt t0' the Achnhiistratgr a plan for implements tio-n, main- these 1)ollutc nts and population: Anv rCJ/i011 colltllliliIl
tenance and enforeement -of the standards. IS57e-5(a) (1)• an area Whose 1970 `{uc•ban place" population, a
The Pall must be shell As to achieve prhimry stardard:5' ~ defined. ill the. U.S. rurenu of t~KWS exceeds ̀200' )0
witlhin three yetlrs. (subject fo ,a possible two-year eaten- I ill be clussifiecl Priority 1. All other regions will t
`ion', tincl secondary standards within a reasonable tillie. classified Priority III.
'. 1857M (a) (2) ; see ~,, 1857c-5 (e) and (f). The Admini-
strator is to. app] ove of disapprove a plan, or any portion, t 3 Certain other questions relating;• to ihr tinling OF' the -Mzissachl

in light of its ability to nulet those timetables and its fug- 1 setts. plan andL.P.A. rvgUl"ttion of vehicular elniSsions, original]

filling• of the other reollircenlelits of § 1857c-5(a)(2)(B)
raised befOrC its, acre_' recently res6ked by.the'Court of A, II,tals fc
the IJi:,tt ict of Columbia Circuit. t'` «tior:u! Rcrottrees IJcJrnse Gbu:ici

througi (II). If a state plan or any portion does not niect Inc., el al. v. 1,,.I '.A, Grcler. fled An. 31, 4973, 41. U.SENT 240(
•(}1(' tit .lt.l.ltory Y'eClllll'(:Illf)Iltfi, the'1(lllltIllbti'.3f.Ui is U1]'CCte(l. see 465 1.2d 402 (1.4Cir. 102h

4'h]le Cj,15Slf7C;atlgit ,)Ste11) (~tiitiCh lS f10t (tr0ti:1(lt•~] for. in the AL:

t )ul)bsll .his ow regullltlom scUing fol'tll at im )ientel7- ~I 1 ~- but was de; iscd by tl;c Administrator) . is described iii '.4o C.h.1
tatlo]I .1;12171, or Portion thereof t-O I' t}1C fitEliG. jS 1,g )!C-J(C). § 51.3. In gunerul, h h umcd to dilF'reiitiate areas oF- relatke.l

impure air where improvement of air' cfu;thty is regnired (I'1106ty I
frOln areas Of YCIZItl1'C 1)UI-ity 1ti•lwre the

l 
prescrii air l~irility' need !oil.

r 
atA 

pefttion for revlciv Of the 'Adrailiiskatori action in approvingntbe Wiained• 4.0 C.1T.IQ § 51114U) (I) ,prUc1(1't'S Opt "1'.;1;,h plc
or proniulgathig any imoenlentntion Pori under section' WNW of for a region classified Priority I with resi.cct to carbon inonoxid

i• this tilde ...may be filed only in the United States Court of tippeals photochemical oxidants:. , shall set: forth a .control anlacc;y whit

for the appropriate circuit." 42 U.&W § 18,745(b)(I). shall provide for the dei ec of emission redtiction ncccs..ary f,,, attai
1'Ile Administrator's approval of tie It!-:ode Island and Massachu- nient and I22aintenance o1 .the Rational standard for each such poll

setts plans, at 37 Fed. Tien•. 10$91 find 10872-73 (Itilay 3.1, 1972), tart... ", while pursuant to h 51.1+<•(d) (3); "For Priority III region

consists of a brief statement that the plans are satisfactory, unaccom- \ no air quality data for carbon ruonowide , and photochemic

' panied by any Ridings, conclusions of supporting rationale. \ oxidants need be submitted:'
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a ?. ;UR.' L is :OiiIiCl:$ Db:~ sNSE CO[ NClI. 2). X11 .A.

Both p :Tales secill agreed that thel'e ivccS n ~:a1lsCllcc'
of nleasurcd data to the colitrar~~," aad that the `urb=an
_01aace' population!! criterioIh was use?, Although the pTC-
Clse nloailill of `urban place' pophllatlon" was questlolled
by petitioners, respondent has informed, us that the term
waA ta1CCl1 from attic 1~)t'0 Census alld that It '?vas intexldoA
t0 mean ?,That "place" population means in the 1970 census.

The 1070 "')lace" population Of Providence was 170,000;
thence, the Priority III classification. We accept the Admin-

istrator's interpretation of his mvn iTgulzatioli. Ut ah v.
.TiA1)) n, S40 ITS. 1., 16-17 (1065).
The harder question is whether the regulation goes

beyond sta.tutory authority. Petitioners argue that it is
irrational, szillce

Air pollutants, by their nature, do rlot respect Political
boundaries, so - that. two cities, closely juxtaposed,
would have nearly the carne degradation of air duality
as a Single city of the sanle total population. It is popu
lation density and tra is density that are relevant,' not
the inch.?7idu al-city sire. Although Providence alone has
a population of 170,000, the metropolitan Providence .
alea epnU lns thw immediately ccntiguous cities of

Central Falls, Cranston, Cumberland, East Providence,

jobn&on, North I:7rovicle'neL', Pa` huchot, .Providence,

'Warwie-n nr.d ~v cst YVarwick wRh a total population
of over .570,000,

Whatever the facts in R. O& Island., the regulation seems
to presume what i ust, i.Ii some place; be fic;t:on: that, if
a. regioft lacl:s a-city of- over 200,000, its air is relatively
pure in the absence of measured data to the contrary. 40
C.F.R. 51.3(b)(2). '1 her air over it region containing Et

d,,:xhse pop7, latxoll, ratach industry, but no one clay with over
201000 inhabitants, could, though polluted, be classified
Priority III. recognizing this, the AdministraW points to

OPINION W" TTU, COUr.T.

his need to tzzckle tl,e nation al problem in a mrinn r

way. Since photochemical oaidfg1ts and carbon anon;
are associated ?tiith automobiles, and since control

require regYnlation of the use . of automobiles, lie s.ay
must concentrate initir.l control strategies in r;inJle, 1
cities having- a centralized government and hence a rc

capability to regulate trallic..

This znay be the only :feasible. approach. Yet the C
Air Amendments, on their face, contemplate clue
national standards Within the allo';Wable: tune everywl
an object which.the ~r'~.dministrator's urban pl;sce prior
would seem not to pcllieve. We woul(l be loath to cons
the Actas requiring the Achninistrator to dO the iin
Bible; however, ?Without further infrzrnlsition we ca
make an informed jud..gment. We do not accept fac
arguments advanced by attorneys in - briefs or of isl];
substitutes for Well indang or etplansit]rms of 1.he age
10er3 ahonal 11hoester Company v. IMlOshrtar.s,

72-151.7 (RUCir. Feb. 10, 1973)- at p. 25. Without cl

cit}Ierwo must corcluSi?ely presume t.hat the ticlrnisii.str:
is right--a presuruption which would reduce judic•i;ll
view of the question to a formality---or we nsust 1;
further data from the r goncy upon Meh to n;nk

reasoned judgment.

. At pk?sen't, we not only do not know 60kinEy stint
detail why the agency has adopted an approach ~Wt
Seems 1?01 to ensure national complionce within tho sillol
time,. we do not know ?Why there reniniu5 .lit "'absc nc(
rneiasured data" r6 ardiist; the extent of j)hotochcsil
oxidants and carbon monoxide pollutioAn the 11111.LQ

Its ,a letter dated ,June 15, 1971, Mario Slur! ;-imn liegio
-Air PO11 HOU C'ol;trol-I)ii•ectol, notified Dr. Jo~c
E. Cannon, Director of the. Rhode Ishan(l ̀ Departnlellt.
Health, that the MPI AQCR, Nvas classified Priority 1
carbon monoxide and photochemical ox idta-nts "based eel



I"h. in! WI•:;:'Ir:W"! or TWO h InsCgr•: oil to ]srcl:lii.or air;: yr:ey v. 000-oh,,:.. , No, Y2 1W (l1.('. fir. !• Pi,. is .

air +l ]•' + tC"I'lli nt~ i, }1 t ,lri,~• for [ills e l in <ur arr-a of h ,_l1 traffic 511,1, lt, t i ,t Power (;u,,,t>n; ,l ~.a c.t .r 

density (luring the thne 1wriod frorn NO 1 to Seft:emher 7CW.V, N`o. 72-1731 (IM CO. April 11, HU) at 11>.

30 .of As 'car. The air quality data. collected will be.nsedWe,lslt the F.P.A. to provide.iis tF5th

to estal.)lis}1 the final cJassificafiori:'.' Inent of its rciisons for adol-Aing 4-0 C.F.It, § ;17.:3(1)

'.There is no evidcnec. Hlrlt: the dida was ever collected. what efforts have been and are being; rnrtcle to colle::t
~A o should know -whether it is ayailable today, one and concerning photochomicid os,dants and carbo,l m(mc..
c,nt•-11n1f;mays later, particularly in light of 42 TWC. § 1857 ~ -~ ~ levels in the 1~Li'1.i(~C;.ii~, and el5cwhere in -lZIoc, Tai
c 5(a) (:?) (C}.s If i;he data is still not .twailable, i.5 -_1311ocle Iviletl-ier or Imt. ado(plate dal.). is now availablo, tirr+l
Island under a continuity daft)'- to collect 11:, or AIR the other information \;111('1 the, Ti.l'.11, considers I0101
AWL1QCIi• retain ifs Priority- III cla.5s.ification forever? helpful to this court in reviewing tl,e question.''

'I'll(! CleaIl ,ir 1.Lnlendinunts do not ex0ressly regdre the

D',TA, to I)roVide all ex1-)lana.don of Its deel_sions nj)proWnc,) - :.I - -- Petitionirs C1AW Ihnt 11hode Wand's control g0c
state iin.,piemcnt,.itiou liens. Compare 42 U.S.C. § 72;5711-5 for nitrogen dioxide will reduce theambient nitrogen I."
(b) (1.) with fi•. 1837e-5(f) (2). Nonetheless, the judicial re- ]de concentration by only 9.2 fo -whereas Ill 1.,0.5 the

view -I)rovlsioll confers, au")01'lt,y' to compel merry standard was exceeded by 2G.-5';1,-. We need not dig,
Snell-.lilforn)ilt).0)i froin. the 1,.P. .-to the extent needed t0thl;7rgur'nent I1'1 de.tall Vince M-C are now infol',1wil .'

deterinine u•J ubur the AclnlAdArat,or's action is in ac- 111e Administrator has announced t;he inlrx:ndin;; rrc
CO I'd "in ee with l:IR 8ee Ci i iz on  To Preserve ov-crto?2 lark sibeatiob of all. I.e ionq for .nitrogei dioxide, baV'd It

v, Ironic, 401 U,S. 402, 415)--1-21 (1971) l C,.rmp v. Pitts, 1-1 findings that: th0 air quality data 0riPina11Y usual in tixs:
;515 (ThS. \Inreh 126, 19731; Ke;,•,recof.l Copper ing classineations to regions significantly Ov(,restilni

Corsi, v. E'nviroi,uic)?tal Prolection Agnicy, 462 F. ̀?d 846, the actual ambient eoncentratioirs (A Nitrogen dioxide.A
SlS-S50 (.l.)A Cir. 1972); A-at,ri•c,l Rcsorr,'res ,'Doftlise ---
<'r„r,rril, T,rr'. ̀ ~. I:Ir7tiru,,,:rr'ntcrl Prolrction .1 yenc'r~, No. 72-

11'e. hn~c said in .1 Tilt procedaral context, in rniilnr.ih.aplatters Imi-ticularly, stir «oulcl hqw tha the I;mvm 1 ~ .~m Wd re
1522 W. (17.C`. Cin Jan. 31, 1973Y. also 1.'vArou,, entr,l.. tthat courts need tale cspertlse an<I views o1' responsif.>!e: al;e•ncirs « 
--__-- pro!41-:1111s will be :affected, one \v:ly Or aliother, by litil:a:lon."

5.1h15 smdun I'r:(luhm tliat Wak plans include "provision for cstab- ~ ~ _ 1'. 1 wnnct,(, 41 73 L'.2d ` 37, 289 (1st (.A% 1973h
lkhnwnt and operation of appropirme dev}ces, methods, systems, and 8 `11c Administrraor announced, in S7 10d. IQ, 2MM5 (()ct
pr-nrrdures nccrssnry to (1) );monitor, co:n, }le, and analy'zc data oil 28, 19 2) that:
a:nl,irnt :air ciut lity and, (h) igwn request, mtrke such data available As discussed brloly, i-q u}:16011% sl• not pronlulh:rtvd :it.
,to thv .Adu:inr-trittor' " tit11^ to Col'reC1 df'tiCrCnCit'S ill Co'lal0l .Str:1tVgiUS foJi- 0N;di'.

c Und! I- the AdininisIratkv Procedure .Act, file relevant review the 7a)llomling Stan: \twchnsrtls, \laryland, ji&hjaq 11W
stimd:urd is w0tber the Adminkrawl"s al',proval was An-bitrary, ~ ~, New ,lerscy, and '1'c•xas.
CaJ)1'IClll1.S, :tit abuse, of discrvthn, or whetwBe not in accordance - «•5th ~ ~ - ~ ~ He""ulation.s For thr - Control of nit: rell oxides villissions v.

law." .5 U.S.C. \ 706(2)(A). Clauses 2%) and 2(F) of 706 proposcxhfor the"abmT six States on Tour 1``,.197? (S7 1•'.12..1582
are inalaplicable. The prnlublcr to those proixased rc.LmIntiuns indicated that the

qu:dity data for nitro"c•n dioxide which \•,'as used to chissiry air oaa
• control reljons i y, be in c:rwr, and the Adrltiikkatur la+nod rraa

;' the classifications and, where appropvi:ac, revise ttieul. Aftcr C
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1\ atr'd or the a vatll.ability of improved Or more i;NP'-ditioug
A-yordtllg to respondent, in_l y regions with stir quLality rnkhods of achiedrig sudi primary or secondary St t.

1)e-tfer tliarr the Vitro<;elr i?ioxid€i,•^ir quality standard may dar<l; or (ii) whenever the tu]Illiuistr:,l~)r fitt~l.s on the
: have been erroneously classified p=riority I, and the`•da.ta basis of infonnadmi ava:ilahle to ]OW Mat IN plan is

which indicated a need in Rhode island for a, 26.5%u' re- .aubstarltially inadequatei to achieve the national ani-
dir.ction rlla 11ave been wrorig by as rmach as a fact=or of hient air quality primary or secondary ctr ndard which
ten. We (lccline to review this respect, of the plan pendint;it inip]crnelris.
reclassification. Zl,lifed States v. If'estern. Pacific Pu.ilroad I'Ve think the plane must expressly prx)\-ide foi• revisioll
Co.,. 352 U.S. 59, 63-G1- (7.9:56). The 11dmilristraztor shall after 1)ill)lic llcsarlugs on the oeirasions and umler 'the- eir-
advisc us with.iil thirty days ivl:rciher, in light, of the re- '.~ eulllstnnees c]e eribec] in the 1`c.cicral stltlit(.. ('ottrre ;.+li{I
chissification, the Rhode Island ];Ion is in compliance with not inrlicatte merely that the state, or soilir state :rulVritv-,
Him requireineW,s of the Clean _S.ir Arneudwrib, Should the siionld hai~e .a poker oi' antendntent. (''ornj)are. G.I,.It.1,
necessary data still be una i l-able, he shall file a status re- <, F. 23-215(7) mul 23-25-5(n).s '1'll<'. plan was to he
port within said thirty day periol only if "i.l ~))'oi;irl(-_,s for revision, after public hearings" h)

III two setti of Ohnanstances where Tevisinh is mnydntory, Vot
1?ctidollelrS assort that the Administrator erred err ap- nie'rely opfiolull. 'I'lle Adlilild,,;frattor orl'od in al+pi'n\ati,`..0 a

prows the R1 ode Island plain g5celt does ilot: nsvide forlllaui 1chicli sets forth sonlnlllill!; lo s. We see no
revisiows,' as rcgi.ircd by 4.2 111M 1857,5(a)(2)(11). when Con ress hats spoken precisely, for Hie Adwi.11istrator

The; Statutory h6i ua e is clears or us to try to.d+cicic>, Wether the Mob
[T

ul)si.-
[rI he A(lininist.ra!oY shall approve the plan if he de-almost is; in the Ion,; rtjlt, jtist or almost as goo+l•. PITSUiiialtl.\.
terinine's. dealt] it, pi-OvideA Tot revision, after public the nc'ec•ssnry revision tlndi"rtalcirlg could he ill rrgulatioll.'z
hearings, (if such plan (i) fi-om tin-le to time as may pronllrl;<lt'ed 1.;y the state director of hcalt.}t, C,i, if Inr}re
be rlecc•s.sarry to ttlhe acc=ount of revisions of such na- con\'ellleilt, the ,administrator coald plOMIll ,iic.11iS Own
llolli'd pritlia ry or s('t %latl•'t ;t';dll)](?lt oir (pulllty Starldl- rCgl7lait.lU115i as -1 ,part Uf 1110 stato plant: fy 78.)ic-5(c).

Ntit.ion(rs claim that the RAW ISIancl plaui fniled to.
_ prw- i+le Hit, "needs--ar - alssuratticcs thief 1ho Shot 16}1 h;iti•„
adechate persoilllel, funding, and aiilhority to star -̀ out
iuch implemellttlliwi Ilan" rcquired by 42 KPA

° "1 he Dkectot• .shall.11awtit;:.tih"Tr] to maker, issur and QmW.
rules and. regWohns C+)I1bLSlent. \\')tll .1N Chapt+'r lilt Te prri-m]d",

control and abawment of air polintion, and the enforcc•uuna ti; orders
issued hereunder .. X § 23550 ( 1 )

"l".11ie Director shall have the pow. r] to exercise all incidcntal
powers necessary to carry out the purposes.of dais chaj)ler," j 23-
25-50)•

sidc'ring the nLMICIous a0n1n)cnts on ti'F= proposed nitrogen oxidcs
1"e;;lllail0n5, the Administfifitor hn5 deci( vd to po tpone ti+e proniul-
pakn of Any such regulations until ai'ter the rei;ional classification
r(•assessnurrt. it is the Ad:ninistram 's ticterminativn th::t this post-
pnncntrnt will not subsullitkifly dchy tilt control of nitrogen oxides
er111Sd"s \tT"e shell cmgml is l•Plluiritd. - 

It is the Adiiiinisnator's intcntinn .to complete the regional
cl;,tisirc:rtion reassrssmcnf Uild to lwamulgat.e nitrogen oxidr_s cnW
sicu)s rr)'ulations for st:itionary sources ij the appropi-M regiuns by
~1pri1. 2, 1517;>. Compliance srhedulci from soinces covered by such
rog'u'•ations will be rc,quired by July 1, 1971, whWh is consistent with
the con)mitm,ents nladc by the j%d;i)Ints;ratur in proposing- the rcgu-
lations. No ch:in ;e grill be nrtde at this time in the Administrator's
Way. 31, 19172, disapprovai.s of nitrogen oxides control stratc.-ies
unless suppl'en1wit'al iniormatio:: the involved States
to comect-the deficiencies."

OI.'INION 02! lfl: COIJUT.
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(Q(a) (2) ('.• y IReMmn(lent counters that the Rbodc Island
Plal1 r;ompiied y it1l 1±7.h. 1. regula Pion 40 C.F.U... ;, 51:20:

h aacli p),. n sha~ include a, description of the resources
ar•aaila Me to the We and locril agencies at the (lalte of
subnlltiSiorl of t110 plATl,~ll'16 of . lly. additional resources

nceded to earry out. the plan during the 5qertl• period
fol,lowing its sublalission. ,Such description, WE shall
be provided. in <, form similaar to that in 11ppondix X
to this jurn shall imqudc projections of the OXfertt to
which resources will be acquired at::1-, ?-, aral<l.Tyear

ervalls.
11e Rhode Islaartd Plan described the available resources

and projected  further resource acquisition, The question
becomc_s -whether 40 C.F.R. ,c 51.20 is consistent with file
statatc;. 11n assurance is "the act of assuring ... somet.hing
ilra.t. 11spirewo'r tends to in;sl;ire c:onfdenee the quality
or state of beill"', sure or .certain : freedom fa•orn doubt;
(II;RRT. J,XT)' . . 7, (Yilebst:t r'S. Third _cw Inter aatioilal
fActionary). :kt Pir.5t glomce, A Qscr•iption does not: sewn
to inspire confidence or prQWde certainty Ahalt the sf<ate

OR have adegLaate personnel, fundhi r. aid authority to
corm- out its pball. yct riven the nwe!h lnics of state-federal
r.elaat.i.ons; it is difiicidt to imagine Went sort of guarantee
the eujIl'Clat Rhode Island exf2 lltave or legislature Collid

give the E.P.-A. to insure that_ a dequilte resources woalld
he. devoted to the Plan. Petitioner sp(.'alcs of a "cominit-
mcnt . . . to use ,a11 reasonable efforts to obtain those re-
,-ourt.tes from the let;is)aat.aire or froth 01:11cr pro rarras .
The Cltarernor ~slaonl.(1]~ a;iVe his assm"'ince that he: -,will (Io
cvcr ,Ling l)o-~.siblc to obtain pd.cquatc mshnmel inducting
fi ng s1weial acts b(_,fore the spa le legislature; or if neces-
,~ary making )available the necessary, resources from othor
prot;ynis under Iris control.". ,Such asslarances ndght have

Wool; a, , ymbolic r ool;however, they myould havo, little more;
'since governor or even a present. sessiola of the legislature

• ti

Ol'I \ Ier:F: ir:1 •Tl:i; COMM

cannot make bh)(;';'ng C,nmmitmeids on WWI of SO sur
cessors, nor would such Te7treMntaationas HOW to he e•n
forceable.

We beHeve .that Coilgr.c:ss"rms left to the .hclmiuistrator'~
sound discretion 11 etc rrldnati of of what; assurances. arc
"necessary". The Ad nhristrator 1),a* required the start(.,
to describe their resollrcals,r (Ioubtles,s re.asor.iirl that re-
vion, o.f ;Such an iilvexator77 isitbo best practical 055mmileps"!
he can obtain, The ldininintrator can determine it•hrtf.lrer
the itemizod I resources to;"cf:Iler_with such fnrleral fu,{ds as
the Aclnlinistlaf or ion), hint self . channel to 11ltc;cle Islrilul
(sce 42 U,S.C. 1857c) will enable the state to Carry oail
the plan. The [lclraitli ir<rtor .might also ltnvo asked f'o'r ah
Fl r.ornisc by the G(wernor to use his ̀ ~f)est efF.oit.s." B i wo
are not. prepgred to fault the 1clnlinistr•ator for decidilr,g 1

• that a;uch 
a 
gesture -would br so IaC1xingj1l c~rif oreenbility -n -4i

to be xnetanln:;Wsm The "necessary a.gsilr•11nTC6. -chill qr

scellvi to us to U111 legs for. rhetoric than for the T.clnli.n
istrator's ressoned judgmwit as -to the .atlegi wy of rc-.
sources.

V

Petitioners -sad, the .'.r1nAnistrat6r• erred in_ alttrm -
inl tllai Iror•tiorl of the RhOdO ISIMI(', l)lxra Le•itiCh jwI-Tv tt.

the ",!Ante to grant NmUnncc 30 Ploy nlaii)taill tIlat. .

to G.L,.R.I. § 23.25 1;5. W iancrs. —
'40) Upon appliMan and "artcr a hearing. the :director may

susl',eud -the et' AmTemeut of the.. ,thole .or any pnrt nQ this chapar
or of any rule or reg ilntion promulgated, hereunder iu ,the case bf

Coll-any p+n son . who shall show t1h:,Y the enforcement! het t f would crni
stitutc undue hardship rut such person ht•ithuut a eorrespnndraan benefit
or adv.ant.."I e obtnincd 1 Iv- ICby.

(b) In det"mKog under Whrtt conditimis and to n-hat extent
the variance nuy he minted• the director shall . give clue rmignitinn
to tlhe progress which the, persnn requcstin Such sari:uur sliult liavc
made in. c%Wnmbg or preventing: air pollution. In sucli a.case the
director shall consider the reasonableness of granting, a -variance -Con-
dkbwd on the person's uMeeting ~_, partial abmemcnt of the pollution
or a progr ahs abaUn ent thereof or such other circumstances as trio
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1,S•) M (f) eat:t HOws the Musive variance . pro-

Ctaiil"e."

`1 ho Rhode MY varL;tnce pvoviNlon as if, nom' Staild.s

sliolild hay e liter. (lisal,l,rox eci <rs a. part of that; st.;ttc's hh1n.

rl'i:o A ituio  f(' is us not a state plain illiploniniirlg~ i)a-

t.iowl! prilrlar3' 'Ii', (1u;llity standard is to plowde "f:or .ihc

ait;linnlent of s1x:11 prini;try st;lild trcl as_csrii:ditiouslj 'as
}ir,;rlic^i111(, 1,ut (~1lbject tt) s,il,sccliotl (r), .providing -for a

ltn nible hflor two-i-enr o"Ient.ionl in lio cw<e 1,1'cr than three

,'ears Man IN data of approval of such 1457(,-5

(;t) ('2) (A). Second;u-y sf'lndard:: ,ire to 1-,c ilr pierncnt(ld

dirt:c;ur nt:,'; do ct : reasonable•. NO v::ria nce shall be granted to any
pt,rsf,n:applyiny thcmhir who js causing air .pollotinn which creates
a danger to public health or safety.

(c ) Any vari:utce .granted hercundrr shat be I granted for
such turned to tint(, not v.-%Cv ••d-irtg one ( 1 ) _ )•tar os the director shall
spcc;ifc, but my variance nmy. be eontinu:'d .fi'oin j-et:nt to :ear; No
vai'iattci• shall he construed ns to relieve the person recc•i~'iily it from
IIil}' llaiu:ftty impo'Ecd by lu". for th CU;T mi.titilUn or niainicn.!a(e, of

a ::TCe nw. 511_:111 tiir.rc 'p1)'_,-:=111• :api;;ll from T (1' a ay U. ~'a•'1AV,

(f) (7) Pride t~, 1 iictt& on which:ity sta.tiol)aly source or
class of nu,~•iu!r sources is required to Comply \: itil Stn}• rr(1ir.rcmcrtt
of an a;)111;rablc i:)th)cnicnt:iti:ui 'liluil• the Go%er(ior of the - State :to
Nshich such plan ol),dies bray ulWly'tu the Athrialstrator to liostpone
the appiic::bihty of suca• rec.tuiicinem tn,such source. (or Oaks) for
nut rto:•c• tli:;n o;tr year. if the :~di1i!:istr:toi'.dct rntinrs that-=

( A ) c;ood faith cf orts. have been trade to comply with
such r~dc~irc: tent bcfurc such dart.

( 13 ) Such source (or elms) ih unable tt conil: y w4h Sucii
r• clitir,•nu•rtt bi•c:n!sc: the ncnavi,r} tcc'ilin'o y (A' other aburnadve,
tuvopd' of control are 'not a.•ailahlc• or hair not NEW available for

period of tinu•.
( C ) anti• availnUr nitrrttc:lk c, operntiu:", procedure" and

int(:•im -cuatro) nicasurvs have reductd or will reduce !hc imp:;Ct. o
such source on ptililic health, :.md

(l~) t`ir . cu:itinuud opc•ratini o.f st!ch s6uret is essential io
natin;,a1 s:iurit} or U, tla public health ur' welfare;

then flit Adntittistre;or sliall ,grx-it .q liostpwicincitt of such rcquitc
niottt. .

( 2:, (:'1 ) Any drarrnination under paragraph (l) sh::ll ( i) he
made an the record after notice to inwrestrd persons .and opporturiity
fi,r.hearing, (ii) be based upon :a fair evaluation of .he entire record
at such hearing,nrid (iii) indude a statement setting forth in detail
the find0gs and conclusions upon which the detenninkon is based.

1.

Ot'I:*'IQ~r O1T iIIE COURT. ~ i
\

within "a reasonable WAS' as specified in the plan. A l hin
mast i_nchude "einission linat.ations, s('.11cdnlc's and Umo-

tal)l.es for coriip1j;Ince \with such limilations, and such otiler

measures as.In.iy 1)e necessary to Amure allaivment and

Wbal.atl U"Ice of Sudi primary or secondary standard"

1857W(a) (2) (I;). [Emphasis stipplicl-11

A. state's Wildenientation l,lan must therefore provide
for . two periods of tines: an earlier period <111rint; v;Bich
at:tainrnent of primary slandards is to 1,t1 achieved .as .tax_
pedhiously as praetiertble,.lnit in no case later than tllrc'Q

Fears; ;old-a later period -after which t;indxrds; h,t:ing
been allnided, are to he maint<aincd. We iholl consider the
Mode Island variance provisioI1 as it applies- to Cach of
the two periods (bbminb in.m O that 11c.it.her the varjal; e,
provision itself nor the Rhode Island plan, as pre"'ently
written, Irate a113r, distinction between then).

-cr m.<rr21 otfrri,tmcnf of ,.t 7,7 The JeiocX aji ~ rri~ 

[~ncicr the variance provision, the Miodc- Inland (lirector
of heallh is authorized, front year to year, to vxmupt pd

(13) Any dctermin,tti)n made pursuant to this inir! raI
shall be subject to judicial redew by the Unitrd Wates Court of
Appeals for the circuit i%hicll includes such Statc upon the: Glint; in Such
court 'within 30 clays front the date of such decision of a petition by
any interested person praying that the d(`Cl.tiW be nmdifird or set aside
in Me or in part. A copy of the petition Shall fo tlr,cith l.)c sent
b}- wgistered or certified rimil to die. Administrator ciTtd thereupon, the
Administrator stall certify and file in such court the record upon .
\tihic.li the final decision complained a mos issued, as 11r•ocided in
sectic,n 2112 of. "fide 28. Upon tht, fil!nq of , such petit ion, t}le CAurt

Coln-shall ha%c jurisuiction to aftitm or set :!side tltc. dctrrntinatinr com
' plained of in \N hd or in prul The findings .f the Adniinktratur

Nrith respect to yucahm, OF fact (inchicling- Cach d"terttti;wtion made
under subparagraphs (A) , (l3 ), (Ch and (D) of pin g"ph (1) )
,shall be sustuirial if !lased upon a fair cvaluatbn of the entire, record
at such hearing.

(C) Prrtchdings before the cciurt under this parag mph
shall use preci:dence owr all the other causes of action an the docAt
and shall be xssigiicd f"Nwing and decision at the eadiast pracd-
cable date and expedited in evcry way.

(D) .Section MUM) h-5 (a) of flats AS ( hAing to sub-
poenas) slit).1l be applicable to ,lily proceeding under this sub~,cctictt."

e



FENS!: C`.:r7.i::(:II, V. i:.l'.A_

lnte,rs frole state enlissioll li1nita6lolls, seliedulux and Me-

Were k s. Were this Imwer to be exercised liberally after the.

)n£indatory :att:lilimcgj . dates, lie could, at his pleasure,.

f~rinit exemptions milich would render maintemuice of st5n-

(hirds impossible.. 11is_r•etentioli of _sucli extensive discre-

Lion is incousistcnt. v,it}1 the fc•jera.l statute and its stated

objective"'It is plain from the l6gislative history that the

expeditious hn1lositlon of, "~]1Ct ;1~7C e7171SSi011 Stflll<lttl'ilS' r

1111d their ,effective enforcement:" were primary goals of

the Clean ,fir Knendlnerits. Hoport. him 91-1146, U.S. Molise

of l uesclltatives, 910 Cong., 2d Scss., pl, 1., 5 (1970).

The Congressional intent, could too casi.ly be frusirat.ed by

the existence of ollowe7lded Mceptiorls. Sources of pol-

lutants shoilld either meet the standard of the law; or be

closed do„ u. Deport NO, 91-1196, U.S. Selnate, 91s" Ong,

2d So,-s., p. 3 (1970).

Congress's intenlio)1 to restrict individual exemptions is

further reflected in its enactment of § IS57c-5(f). That:

action v:itli its precise standards, its limitation of post-

`l;oP.ert7el;tS to  not nior, than ond year; and its provision for _

judicial retie~ti, would be mei.iningless if much less restricted

Shit(: Variance Inachinery, nowherC; authorized by the fed-

eral Statute, v.•erc simultaneously to exist.. We think Con-

€ reds.meant § 18540(t) to be file exclusive 171echaI idyl

for hardoiil; relief after- t.11e mandatwor attainnient dates.

AVe Have, of course, slot yet arrived at those dates, € nd

from the jMnllshatol''s, argu neat. 171d brief, we (lo not

underst>uld that he ncces,~arily endorses litiliiation of si lte.

variance }-nm"hinery rlft:er that tame. But a state, plan must

provide not only for . the present preparatory period; it

rnu<,t.. ensure both. the att:11n lent and the maintenance of

standards, The Allministrator may llot approve a plan, .or

d 1).ortiou thereof, rvllich fails to (teal appropriately with

loth objects.

Tlic.iLl-ninistrator contends that the clanger of indiserina-

UPWON OF TUE MUM.

hude varianan is avoidN by his o%ni regulati"inls rcrlliiriM

eaeh strife and local variance to be treat  an; a "rQvinir,n

of the state plan. J0 C.F.1-, § 51.32(f). "linviskinH'' Circe not

to be considered pars; of a plan until approved-by the hd-

lnitlistrator. 40 C J.l:i',. § 511. The Administrator's rwiln-

Mons pro iiblt a State or local agency froin grillltiIlc "ainy

~'ili.'7alice of, Or- e:iCept.ion to, ally Coll iplia]ice scllci.11lle" if:

it will prevent or interfere with timely attaininelit ox

n aintenance of R national standard. 40 C .F.l'. § '51.15. Tbc!y

further provide that § 1857c-5(f) postponement procadares

are not: neccsmry unless a state's "daterminution to cAfer

the applicability of any portions (s) of the control stratel;

_ wit.h respect to_such -source(s)" WUI prevent: tinier= attain.

mcnt or maintenance of a national standard. 40 C%.F.11.

These regulations, hol"ever•, insofar as applicable in the
post-attainment period, substitute a less rigorous procedure

for the one enacted by Congress. Had Congress incant.

§ 1, 7c7c 5(f) t;o be folIo~~•c(1 only if a polluter; bc!:icias viulnk
ink;' objective estate regl.iircments, was shown to he prevent-

ingrria}ntenauce of a natlonal.standarcl, It would have.said
so. To allow a polluter to ridsc incI perhaps iii gale thot
WWI is to VAN protracted delny. `1'he hictiml rjuostioli

could have endless Ie1illelllents: i~ i~t tail(+ inliicidii;l!. liri;lnr•(:
welter or others whose pollution is prownting Irulintenance
of ytrindar(L=.? See e.g. GOty Oil (7ompan,-.•} v: Buckolshans,
342P. Supp. 1006 (1). Del, 1,972), remanded with direction=,
467 F. 2d 349 (rd Cn 19722 crN knied 41. (18,101'.
3392 (Jaii. 15, 1973), where (70t?y raised this isstle ill
various forurnls. We hold that file ollly recoltr,-:o provided
those seeki.ilg post.ponelnt!nts of a state's emission lilnittl-
tions after the Inandato,ry deadline-. is the restricted pro-
visions of § 1.357e-5(f).

'We do not say that a state plan Tray not provide, during,
the posOa.ttainment periods for ~Tii,nor state and local de-
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ferno proc•edureN such as by l)rief postponeinent~of the

Metwe (late of AnonncA ordm. Smne flexibility may he

allowed for nweb"InicNl brealcdowIts and acts of God. A.uy

SiiC11 - 1)1.'O. C'.i:.i2l'i'.5 wOiI,.(l, 1.0wCl'i':•, have to be limited to

s1weill)C kne periods rnma`iured III weeks or a feNar rrlonth5, -

an(l would have to contain standaards rind controls pre-

cludinf; ahrlst:.
b. The l)er•Iod before flip diite Or dafcs tier fi3r I71alada

fort att,iinmc r;t r~£ st;arldards.

IVIleiller states 111,13- defer cor.trol strategy, prior to the

I)11indafory compliance dnies—by varianec>, post.ponernent

or otherwise—i5 more di icult. \Ybile one may Contend

that § 1557c-5(f) must remain the exclusive deferral

mechnnis:n, we doubt.. thlit. Con,"gI•ess hiteuded n1lo;rether

to preclude; .the Administrator frorrr• approving plans

containing ronsonal:de fit o deferral math inIsms (luring:

the preliniinmW period. The provision for a three hear .

grace);eriod, followed by. the possibility of a further twos

year evenyou, in"Cates that Congress did not expect im-

rnedi.aie achicwenient, .of sta )d.ard~. A stafc' plan must, pro-

Vide for <li durnent. of pl mary .standards ";is expcdhiously
a' pr<:cticrWe. but . . . in no case Into, than three years

froril ihc! date of approval . . . ", and of secondary stars-
dard! "mThirl a reasw1:11Ae tune" as Stated in the plan.

155 c=5(a)(2)(-1).
A state plum may well cstiihlisll emission limitations or

other re(tliir(m"A" dnPil)j+ the proUnduriry 1wriod wlric}i

0110 nr )more sources silnl,ly cannot initially me(A. A post-

ponelliclA under 1857e--5(f), 1)c•sides_ 1whig limifed to only

011c Year' NVOI;ld rcf7uirc'~n~c~ctil)~.~.) stricter standard dial)

is suggested by the "as ex1ii•(btiousl`' all practicable" lAn-
guag,e <, 1S57c.-5(a) (2) (:1). We can see valve in permitting

a slate to impose strict emission limitations now, ,ub,jec:t
` to• individual exemptions if practicability warrants; other-

Nvisc it i:ria.y be forced to adopt less stringent limitatiaa)s in

C)PINTION1 Or THY COURT. 3.

order to aecommodate those icllo rots Ahstflndin" reaso:
able Worth, are as yet unable to comply.

The A(Inlinistrator sees hip, power to allow such g>;mol
tlon procedures an derrvanl, from the "reviSiD11" allth(,ril

in Q 1857c-5(a)(3). AVe tend 
to 

viem, it more as A nejess;nl
ad,jrr,et to the statutory scheme:, •,vhich tanticil,,ltr;; rre,.J"v
flexibility during the pre-aHninnwrlt Indocl. AVe do ne
doubt, -tile Administrator's pontr to appro4•e >•c nsonahl
mechanisms for state and local deferrals of eontrol strlite
provided they cease before the (mandatory mnplianee clnt
and the individual variances tare nut granted ~~ ith6flt Iii
specific approval.

Nothing we say here is.to st glyst that the Adm.inistrritn
may perrnit such, deferral mechanisms to thrc.a(en aftnin
ment of full compliance within the inandaiory 1111.0- perioc;
or mooner if pr,leticable. AVe merely 1)oid th;.lt dlc~ :1dmin
istridor has diseret.ion--as he dries not after he Am
dator;yr dates---to perlrlit Ade and loc•rll: (lQferrhl WAS
nisms not inconsistent. with mtionad ol"Pulives.
(c) L~rsa1~~1rovct' aj f1at. t'nrircrtre I';c~ri:;ifrn
the x,dmi-,liAralor, In m"gruin the rk-1 ilea It ll( OrRjt if

Island's ovmgy broad abatement-Or):} y laws (h rci), nsspr`
that he is l;owerles.s to remedy- dencicncics in state 10-

. if the 1' dminisfraior di, slap ,rm -ed tlic cliforc;
rnent alithorily of Rllotl(? island, thci•e-would I)e I
subst~ant.i~'c Corrective a which hich hr cr 

- 
ilJd t,llc,r

rclltedv the deficiency. -;%!I flint lie colilil do would be
publish a dingTrm'al nof.iee in A, h'c06ol Ng""t
Mmin;i % of the ecomm is and tec}niir.al frnsil,ili
considerations Own the fomudation of strati onfore

nleni orders mrotlld require ;, rovisioll of the sf2lhltoi

authority of the 1)oparijnt-rit of 1Ic.1101, .fo-wit, sse

tions. 23-25-5(h) and 23450(a). 11(mmer, 1hory A i

authority provided in the Clean fir Act which woul
permit the Admiaaistrlator to MCCOIll)lisll thi:..;i(I.Id
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Lo ly, It a State fi.11l` 'to tilibmit a Satisfactory Ample-

Ineutntion ph-111, the . dlininistrator is dircot.ed to pro-

mulgale regulations setting forth a pl)In for that State.

Section 110(c), 42 U.S.C. sec. 1837c-5(c). It is doubt--

fill that Congress ever intended leis provision to be

used ley the ldni.inistrator to revise the basic statutory

au,hority of sty ct ngenccies.
Ve 

do not accept Ums e proNstations of hclplosslless.. Of

t:ommq fie Admillistr.Itor campot; repeal the state laws. IIe

is s11Pcifically- e1,npov, creel, hmvevcr, to disapplove not only

a slate plan, but `',111y portion thereof"

1867,50)(2)and `. 1857c-5 c and he "shall

proinPt',Y Orcl;are Ind publish proposed regulations setting

forth an iliiplenientation Ilan, or ~porhon thereof, for a

Mate if ... (2) the p4m, or any portion thereof; submitted

for fitl(li Suite it, d ,ter,, by the Administriitor not to

Ile In necordaiic.e. z,1•ith-the regulrmneIlt5 of this section; ."

We hold that these- statutory provisions not only eni,

l,oWcn but• al.;~o. regnire, the :ldnlinistrator to disapprove

state statutes and regulations, .or portions thereof, i0cli

are not in accordance Zvith the rcgll1rcrrlc.i1ts of the Clean

-Air AzYlcudinents. Congress plainly- intended the federal

statute And regulations prom,ilgated thereunder to take

precedence over state Ims and regulation.. By (ambling

the Ailministratoi• to insert his own re nla'tions ill a, state

I,l,;ll, it provided hint ,, itlP th^ pealed all"hority to s1lb-

FtltllN ap"ropriaic provisions for inappropriate ones.

Tile reartvr, as to g'a} coli)I,onc.Iit of the state Flan, Jlle

Adr:iill M ;tog's reguintims may be both federally and

locally" (•llforced; 1-iNations thereof are violations of

state Ann. 4 1850 s(a) (1) ; sec §§ 1857,7(d) (1b 1557

C-9 (b)
Ve disapp rve the Administrator's practice of appi•oy-

ijig defc-ciive suite laws or regulatiwns as "surplusage"

OPINION OF'IM? COURT

The result will be confusion in the minds of state an
Him and citizens, alai, most likoly, it m(i cossary litit;<,

Administrator's primary enforcelnbnt pmaz•s ;ire
gored by violation of "any , rectuirement" of a state

§ 18,57c-t3. It is therefore critical that the plan as ih
approved (and as supplemented by the Administra
regnhotions forining Dart thereof) gels forthprecisely
is required. If it sloes not, enforcement efforts in later y
may be seriously hampered.

With resm(A to t hi,, 'vllode_Is] TA ~ ,iriallep-provi~loil
:idminArntor is direct& to We the folloAng jmUon
­­V­ mil~t shll7 isllTe ,ratoz  hd ioval  of

J portion of Ahe Rhode Island Im1)lernentation plan con~i:
of_ the variance statute (G.L.R•.I. 23-25-1,5) insofar n,
statute permits the granting of any variance aftor
federal mnpliance dates for a9hinment of national
nary and secondary standards (caacept minor deferra.
hereinabove described) ; insofar as it perlliits the gral
of any% tarirlucc prii l to these dates not first npprove
Mlle Adnainistratory and inso?ar as I' I)?rfnits 4,10 gnir
of any v,aHance other- than one eonformin;; to rerluimr
set forth in rc•Mdalions to he prollhu!!Sated as part of
Rhode IbImid plan by- tim Administrator. After issuing
disapprovzal, the Administrator shall promptly promul
regulation , as Dart of the. I-bode I rid Idmq :specif
the limited fermi, cond.iUms and eirerunstances undw u•
A& varinuces log; still be issued. ~` 11ch terins5 coedit
and c.ireulxi~&Omces-sliall be, Coll silifent,laith lhis opillion
may include .zdditlmd lnbro restrictive An'ovidohF
deemed appropriate by, the Administrator.

Petitioners' sixth argunwnt, also relating; to alleged
fe-ets in the Rhode Island vaK ance procedure, is contr(
by what we have .already said on the subject.-
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VIL

Petitioners colitcttd that tyro T)TOvisions Of the Rhode

LI land C jean_ Air.Act, Nvhich :ire part of Rhode Island's air

llolluHMI implementation_ 1plan, violate the fedhil statute

1W l;c:ivatUng the state air pollution. dircetof to consider

eeonontin and social factors, and technical .feasibility in

issilii t; ai ),Ii6lrioI,t orders 12 -Both sides "seent agreed that

the Clean Air,r muendcnts of 1970 mjected collSideration

of Oies-c factors in deterrnininf; Owther violators Should

be n=ude to emimly zvidi the la`v. 1.10port '~.. 91-119(1, Tt.S.

Smiate) 91st Cong., 2d SC1:i., .h. :i (19 0) i 11carlr gs, ~ 1111n-

l~leli:eniatioii of f.he t,lcan_ .e,ir met ~AMCW117rents of 1970,

1't". i,'' U.S. Seyiate, Subcomnnit.tee.on .fir" and Water

Corinni.ttee- on Pu=blic AVorks, D2t T CoQ 2d Sys-,

i). 21" (1972) i hfC(11'khs, SElpra #27; 7, 31'2,

Rr,,pondej> defense is that ' gASofar is these edons

'a G.L.lt.t. § W25-5M grants the .ilireCtdi poNver "to issue,
m,odifq,.tiinend or. Alks such n.rders lrrohRhtin, or ahat.ing air pollu-
uon as are in arcord Nvith the -purposes of this chapter .and the ,rules
and regulations prolilul;;atcd here.nnder. In m.akilic; the oi-d6rs here-
under authorized, the director shall Mlsidcr all. .regnant. factors
1:1cludin g, but not p=orted ti), populatioll den ity, t1i1 pollution levels,
tllc character and Jivgrce of Mjury to health or phy6ical pr<:perty and
the emomic and social" nceessit~ of t!iv. source of. air. polhi.tion."

G.L.lt.1. § 2$-25-8(a') : "I!: any' person is causing air pollution
and ii. after inves6gathin :rod lyaHrig fic. rliri•ctor shall-yo, find,  he may
eater an order directiug such person to adopt or, to use, tm .to operate
properh•; .as the case may ,b4; some ;ir cticable -al:d-reasonably tIvail-
:,blu control system or di'vice .or inr:rlis.. t!i prry eat such pblluLloli,
ha%int; tiny rr,ard for t!u ̀r;ghts.and intei-ests of :Ill. persons clineernvd.
Such older may ,pkgy the liart'rci:lar control .systems, device. 6r mi-.ans
to be adopted, .tsed or c,lieratCd; icic•d; how"'Cr, IN here, thcre is
more than "one such 1wartical - ;Ind reason=ably av aii hte . systJ•ms or
mans such order sl+alt [6ve to Olt: person ce,mplained of the right .
to uctopt or use such one of said.srstlmsor n: ws as he nmy cNow..

ti `1'Ike vrder.hhu!l, specify the tit=le NOW& Olich such system or meanw
sh;.ell be uITted or used or such bperat ion thereof shall be_commcriced.
S,uh time may be extended by the director in- his discretion from
tII'.le to Onie upon .al)li:rr: dmi Ibubg made by such Person, aIid any
such order may upon like appH"Oon from tittle to time be n.odifed -
ia any other not­ inconsistent with the provisions hereof."

01'INIO:r W TIii: COUFT.

are not required as hart of.the State's iniplem,>itttition

they are surplusage as they relate to the (Monti Ail

Insofar as they night  he iucoiisistent with the Cllea

Act, they are a nnl;ity ... "

Wds response is not Stifficlent. To the oxtent that G.

21215(h) and 23-25-8(a), -is iio%a worded, atc

si.siciit with the fe(lernl statute, they nnrst he di.,~app

Tire san=e couddantions rind .hinitntions Mich Nvt

cliscussM :It On;;th Nvith rvsjwpt to 4rhim s njyl~

chalk to nlmtuulollt ordors. _

I)nrin" tho 1,1'o`t-at~t~tinitll~nt lr;~rirtrl~ tllt, _Ilhudc

director_ might h6 guidod in tiro ir,s~innc(r nl- onk"rs }

objective rcquirenic'r';t,, o.f llle state's i3ill)l~:rlll_1_t_i1io~!

ITe r̂utl not e~erci~4c. discretiolr, lh.nsed oil t'collonli

social fr,ctors o=ld rill ilotior,s-of technical fi•;csil )ilily.

ponerilents tnvy only he <allo~wcl tis pevluittt•(l i-n In

regulnlions her'ciiiafter approved nr i+romrll!;,Itvd J

Adinkintrittor ImovArig for very brief :.fracc ix riol

to exceed sevcrnl rnornth.;. Avly ;;rooter lI f r'rilJ of (.1

noun—ni.0 t d, it,~at-rl.11, through ~ 1457o5( f)

Prior to the MtMriuwnt dtltlolu•.L'_<t.lpr Ilinsulion n

allowNi lip' the Adn inintrat.or in th , i:,su,u cc, ,Intl

of orders. ~1:c, ira~-e,tq, iltc~ .1d~ni.ni~ir<Itnr~tlL~~l~rnill-ul

nf Sultu]ile I.eIll_itiou.~, to becornt j);trt. cif t11c

IS, _indict;tinpt• =Ile to he fllllowod I)y the
Ll.:.titll r;i~s~-etr>r ~~•he.a_a(~tiu,~~rn+Il~~.r.~tlt~~ ~t~}1c111(~ Ts]~11~I1

.\n~' .~u1,st~Iuti;Il d~•fc't'rt~l, 1)t I'IJntr0.1_.`11'ntt'rC',\- ~c'ill, :I

turitln(•cs, require nlq)rovnI of tho Adu ii+iAr;oon

'Thc• Adn"111.,tr:ltijr's clis,apjlroval of tilt• t\NI, Mill

Ohl sinlutes, as wr vul, whAM sh,.11l he puhlkhc(l

follow ;; forin:It gn,l)I'rully "'iluilm. to that SIA ,f will

for di,;gq,rovnl of tho tadance lWAK tillitdde d
rogulatious consistent hev(!tvith and with tho ('ley.

Arnendniunt,~ `shall thereafter be prounuln:ited artcl

part of tho lihodo -Island plan.
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Viii

AVe disr grec with petitioner ' fimal argl:rnerat t I t G.L.1Z-L
21250" fails to comply 'with 40 C.f''.R..

Y 23-25-9 appears to .refer to situations- where a person is
ordereel by the -Director to a,_Iopt, use or properly- operate
WI air pollution control device pursuant to § 2M5-8. It
would appear not to refer io the case envisioned by 40
C;.IAR. § 51.18 where 11w Depa rtiaient of HeaRh approves
the Constructioli or nind .tication of stationary sources under

§ 21215(k): WrAwknofe, Section -1.1.2 of the Rhode Island
QUI states that ".approval of anj construction, inst,alla-

tioii or nicidifiertUart sha11 not :tVat the responsibility of

the owner or opkinitor to comply -with applicable portions
of 1110- control strategy,." I.71,'eziulations 9.0.1 and 9.8.1 of the,

INhnde Island plan are further vidmm& that construction
Mid modhicati0i approval. dons not elelia))t a source-,fr•oin
F,t mpli,111ce 1V1t11 Other 1•etialitat1011S.1'

.13"rAny l;crson %%,bu shall adopt or use- and "to shall. properly operate
a sy- nl or means to proNent air pollution in compliance '.pith an
order of the director shall thenceforth as long, as such approval or
order rein: ins unmoked or dnnmd%ud .he deemed to hnv complied
Witll :ill- orci(•rs and deterniinatinns of t!Ie director, issuee!, during such
period under the authority. conferred upon• hint b~ this chapter.."

is «(a) Each plan shall, set forth ira;;al!y enforceable procec:ures
Umt mOl be u%-d Wla7ipleam"at the authority described In j 42O.11
(a) (4); rrllikh Prmedures shall be adequate to enable the State to de-
tennine 'x1icthcr constlli kn or moditleati in of sta ti mm y sources will
result in violations of applicable portions of the control strategy or will
interfere frith attainment or rimintcnr:aice of a national standard ... .

(d) Such prncrdurc s AMU pr ca:•.ide. tha;at approval of any construc-
tion or mndification shat! not affect thm re ponsibilly of the owner or
operntor to comply tivitli applicable .j)ordons of the control stratcl "

a' "9.5 Standards for Granting :Approval To Construct, Install
or Modify

9.5.1 No approval to construct, install or' modify shall he
granted unless the applicant sho:°✓s :4o t' 3 satisfaction
of the director that:
(a) The machine, cquipincnt, device:, article, facility

or air pollution control system is, deli nd and
~f ill be constructed; inswiled or modified to oper-

' ate without causi, -; a violation of the applicable

OPINION OF THE 04)i7RT,

THE MASSACHUSETTS PLA-NT

Petitioners' first three objections to the Massachuse

;Mall raise substantially the sa.Ine issues. as those c-lisclls>

above with regard to the RJIOde island plan.

IX

Petitioners argue that Massachusetts has failed to p

vide the "necessary assurances that the strati, gill hri

adequate personnel, funding and authority to carry c

such inipleinent;aLion lams" as rhyrerl by 42 WC. § V
(-5(a) (2) (F). l.iassneliusetts candidly- Oaks than it nit

have additional funds and staff to implengit: the phi. A

have earlier stated, u-ith rc5nrd to Rhode Jsihw 1, that Ce

yress left to the Administrator's sound discretion deterr

nation of what aSS11I•anc(s are "I1CCe55ia'ry." The dlfTicul

of a state's forecastiitr 1'aature ITS0111ces, fnnels Lind flee

reilnires that. I1-16c.h he -left to the khnkistrator's reason

data, Inori~Over, and even honest douljlid7n:cnt; honest 

are prefernble to Pinpt.y rhetoric. But. T ctannot, whhn

Homing more, ailirin the ,AdnAistintorN,tapprot;al of tl

portion - of the litlssachusetts .plan which, on its face, i

dicates in inaliility to provide "necessary rissur•tlnceW,

may be 1ha't AIassachusetis' statentent of Wrido lunte i

sources is olfsct by the Shninistrator's rrrasorlahle h.eli

that lie will be able to channel sufficient fedor;al fonds,

the state to do the job. Ser 42 U.S.C. § 1850. It i my he ill.

Ms detailed l.Ii idedgc of the 1ltas<<ac:ltusetts itu<ati(

SAW pine-that, notwitllst,anclial.; ils;rrical sllnrf,~;l;es, it

state's personnel and find ding­, inzSotar as _c,111 now ho c41

air pollution. coutrol rUICS ind rc ulations.

(b) The machine [etc.] as co; :,tructvd, histalled
modified dnes not prvvebt . die inaintr•nance
attainment of any applicable anihient air quali

standard: .
9.8.1 Any approval given by the director shinl continue

e(1'ict only as dons as tai: operation of the niacliinc, equi
Inert, device, article, facility or• air pollution Conti'
system is satisfactory to the director."
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ma 
T

ted, will be adeoplatf% 'I've rc6ognlil.e,.of Course, the diffi-
culties faced lly the ._1.dminist rator'were a state adamantly

to reM to proM for silmment personnel and flindilig•.
But innUorr' Inbst 11 takoli a stCp at a tilno; and the first

st('p, rr riuirby- Abe~ed  ~t;ltutc, i s for the .'1+ QUistrator too

1-mke a re.aolled juctgnrent whether, in 11~'llt of the -resol'Irces
buiam to MM, arI{1 his bt'st estiinafe of future federal and

sin to I'esouices, the upoessnry as`;hli• secs re(ph renlent has

ll(',•n rnet. And for Iis to revieNv the Adrtlirlistralor's ap-

Itrov,d ill the present ease, ur(t lllu? in vi('w of the doubts
t'S111 by Al"SSAC'llll,S('ttti. 1lave nloh•(' iuforlll;ltloll.

LET(' direct. the -A ".11uini;irator to provide l.hs with. a dt'tuiled 

is lop! ent Oi his rltthon;tie for concluding from the informa-.

tiwl in the ;ltassaehuselLs plan and otheinvise in his posse-

Sion tlhrlt; llfassvuhll: eMtsy note, ithst ending the dollbts ex-

in its,

x-

in.its, plan, has prov;ideca " iecessary r.9sul"171ce's"

that it «•ill have ttdcgmte personnel, funding and authority"
fo (:;irry out 1i4. 'lhnpl(.'lrl('llt.Jicill phI 1.

Z XI

l;tt r I to p(>t,itioners' obdem inns to
.lt<i ~u(hu rtts' Vill'inu(-o, prpCodures."i are -identical to those

'•E"Rr•,~ul;.ti~m :iU.3 l'rn•ia~r(•e's
The. Lt:p:u•tulcfit, upon it.$ ntirn initintii e or upon application to
k !)V any peison, Aer due u0tRe and a pnGkic heal kyn may
' %•::ry the ap p icativ i Many regu!ut.ion as it mug deem nec:asary

for the 1)uh!ic gnod or Ux allay ti:NK hardship. Variances,
rt iu_:t !,rantt~d, sh-Al, b:, is wr•itin:: and slt;111 be for not ritore
than out' )tsar. le ::ppi C:lllt shall :110AI C al! ccist.s s.tclt as,
but n:'t - linr,ti-d to

1
,_ the 1)ublitihinr of legal notices incidenttd to

ti civi t  •tiu  varia.', i <~ 1  ccr; 
dc:til:n ? :• C1'itrrii1.0f :I/1,01 ' C-Uli r

in the opinion (,f ihe . l)rpart_nleitt, facilitc' has a li!cc
tilrnnd of ctlusillg or contributing to a corditioa of air- pollution,
tl:c 1)1 ratui 0%V;1ilq, 1.i.lsin.',~, rnr 1C01 tr(l!in~ thy operation of, the
facility ,1t:111, 111)(1:1 rctittcht b} tit• D'`]r,,rtt icnt, stllrnrtit to the
Inc;;artlnc'nt, plains, specilicatit'ns, Standard Olwratingr Procr.-
clurr, rnaintr:ta:rcc pmccdum and such other infer lMon as niay
be nece:,snr} to determine the .adequacy of application in said
facility of air pollution control tecllnology. If, after review of
said infornimion, the Department determines that the facility is

OPTNIOAT OF TUN COTJ,tT.

expret;sed in our discussio.-a of the Jzhode Island l;

shall .not repent them There (sec: V, abovc). The

Massachusetts rebul.htions shall be disnpprov d in t

nor and to the xtent there described, Fitld suit<i})}C

tion, thereafter promulgated, as part, of the Massa

plan, Consistent with the regnlroniouts and standarC

we 1.I -vo described in the case of Rhode Island.

YIi

We agree -with pet.itiollers that the Massaehuse

tailed to comply with 42 U.S.C. § 1857c-5(a) (2) (1.0•

require, Caclh plan to provide,
r ~'

requirelxients for installation o,. equip;

owners or operators of statiomiry ,iourees to
r

erfaissioils from shell sources, (iii) for periodic

on the nature and amounts_ of ,,uclh omissioi

that Such Teports shall be corr('lated by t}h

agensy mith any emission Rdt;ttions or st:

esta Hshed pursuant to thin chapter, O- &

sprat be at_aRable at reason'rr.ble limes for Im

s~iCctiolL ... ;_11,'nlp}t<tsis ,;ul;lilietl.]

This section, part'itularly importault to insure puh

in need of reconstructinn, alteration, or 1 upair to preren
causing or contributing to a condition of air pollut
facility may he temporat•ily continued in operation prr:d
reconstruction or repair if the person oisninf;, lrasin;
trcllin the operation of the facility, .
W—'demonstrates to the satisfaction of the Dej omt

Ship or p.tlblic need and

(b) atpgbn tw sWmdt plans and spt•cifi"Ams- fur rep
tion, alter•attiou, or repair of the farcilitti ;111(1

Standard Opm tint;• 1'.r(>cednre PT the• rec : wr

nitcrrd facility to the Dcpartment ccit!1in ;;n ahtr,
leasonabic peru d of tine: for the Departrnefit's

a If (1 al>pruc':tl ~>rii>r to the intended recunstructior
tion, nr .epnir and subsequent operatu,n and

(e) indicates his intention to reconstruct, alter, or i
thercaf.tcr to operate the facility in accordance
plains, specifications, Standard Operating I'roofG
maintenance procedure as approved by the Del
after submittal."
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ticiln?tion in fhe enforcement -process,- is iniplemolited by
E.P.A. rt',.^ultatloils 40 C.F.13,.. § }1.11Q(e) and 511-.lt(cl)(()) 17

Regifl ltioll 14 o. the Mat,,sacliusctts Dcl)artiiietit of Pub=
lit. ifealih Air .1,'olluticirt ;ales states:'

I;Loll .eMmst by 4hu T3cll,.rttrioiit through direct com-•
nluniuitiou or public notice, any 71010th who owns-or
oj)eratc ; a sttltiotirlry elliill on ourco . . . (b) shall
ntnl:V1)ei'io(lic m1)ortm to the 1_)iparttnAt oil flee nutnre

and '17-noinit's Of f 1:Oi71 sRi(I ;UC-h SOU FCC' which.

fie Dul),ti-fulel;t shall review and (Mrrt•stc f07• its Will
c.111issiu1140011hil and WHO for 1)tlblic .inform, UOIL

As 1)etitioilors point ou', ?"e.gulation 14 does slot 7-crjtrire
periodic: rej)ork :f the 1411RHMent does not rerluost such
re1)urt; ilteSr neclrl not, he mttcle. j;'cagree that this discle-
tionary ns)-w L Of tlit; -Rognil'alloil is iii confiict with file 1.ct,
turd shouill have been disapproved:

Thvrr.is it further, 1)robleul with this aspoct of the 11tts-
sttclrils0l Is 1)L",). (ii.t.;.e. 111 1.142T) is runhlin :, legislation

for ihe, Dcl).irtnlent to inlhleinent .federal. air-1)ollution r(,'-

(hltitrtru i?t § :t421) prot•id(.s, in pa t, dolt "The 1)oAt'crs,-
dui io•: n?:d ri Adm of the (lc'I)ai1111011t in tl;e (sXCYCi:,e of air
17O.iiiliM enufrol in districts cstal.)lishetl lender this- sec-
Iion . , . .kIhall be to 1lrorided in section olic hundred and
fOtf).:t',to B." §. 142B Mates:

Ppi•7cglluel of the del) ll"LlnOn( mere• ill the Ile r'oriltalice,

~'' "Each pl:ni stall ;irovidL frn• pul lic axailahility of nli.ssion Chita
rl 1u,r,rc1 !~~ si,urct: oi~'l:i rs or e{lcr;iturs or obt:lincd he a
St:ltc ur. I•ecal ap,eticy. Su al c mis:,iwl (1,:ta shall. bet corrcl: ted ti idn
:il,{,}ic:;ble t•nlis,i,m Him itatinns or c,thcr. nu•asur(•s... .

"Plach Irian shall show that the State• hil., I -gml ;u7dlority ii., C; 11'ry
n tli till• pkm, hcluding atllhnl•i y to . . . ( ti ) logit1, Oti•n"S or`. "WI.-
;1!n:•V o siationary so irccs to install, ill i,iptain, ;111(1 ps:: ('111,]h;r+n

nrmitrlrin., de:t•ices and to nukc periodic rcpw-ts to the State c,n. the
il:ltllr•p and aninunt i of cmissions From .511th statio.iary Soui •C51 also

acthor•ity for flit Stzite to slake such data acailahle to the public as
r-rpr,rted n nd as correlated With any applicable croission standards
Or l 111i'U&C)ns." 40 C.i,'X § 51.110) (S )

OPI;cifoY o, T'If'r'. CoURT, ,

of their d?ities under this section, enter and

any prot)Orty, _prt-Iuisc, or I&ICe) ... 1ny info;

relrlti. ig to secret 1)roresses; inethods of niroru)

or production obtahwd IN 1he comwe of such in's

S%tcll.l be kept confcdentiol . upon. request. [Er.

,. Supplied.]

0:1, All 213 contyins similar langnin e regardiilt

rnation oht;iined dwin; Wspeciions to f."wnva- ,-i(

of all. Z)ollli iorl etllergeney or lers i

In:foriiuMou rclat:ing to trade sccrrtk, surrA pr

or inetl)ods of inanufzctme or pyndiltion

confidential dial sh'111. of be rlisclo~ecl ()I' rec('it•,

inn the course -,of any, -uch no

such blTorInAtio'n be used or .disclosed in any

heating under this srctiou:

These statute:, Suggest itllassaclill, eats dots nc

aittllc)ritt to coiril_)el Public tlir_losllre of enliS~iott

what; t11e _;tale-boil statute s1)ec.i.fietil,ly i1)fellded el.

data to .becolue l)tiblic h:nowled e• is clear from 42

,.Any recoril.s, ucl)orts or i11.fu1•illrttin,l ohlnilwil

11c Mussacrulsetts {elan designates "Adininistratke
-' 71-3'' (of. the Ejecudw Mce funAdinhisumhn and Finn
the ;;Ourcc ol• thr, state's nutholAy to (-;,marl pu' He disclnsuri.
Bulletin- inquires -.1kciustrrc n; "I)ilhlic" aril "Civabi-inttllic''.

«
;inn (Lit''I a wit a {luLlit" rrx„r(l as th-Ghril b ,tz,twc,

dcfinitilln o:' "cju;lsi-{n)hlic" t•et•rirds exclttdr•s "((i) A r1-col-d cl,;
trade' (arts yr ether infol•nutti,ln 16tairl,•d "n. a brio ill. rd ,

dr!1tia1'hvsk." 1(r~t~eier., ire'notc. the Possibility 1h::t'(5) rni;,ht
the disabsyrc uF aUch data, since' it stat(•s: "A.• i'vA-rd, co;
if) cr sti_::lnri• infut•nu;tn,n nLtahx•(1 for tar I7ut•j)nse .r+F r•nfnrcl•)
ill!I7il'liit'll ttitt011 1,1 I;l\%- tl,; 1)(Il. a qua>)i-public r"C"r-Cil 1—a-r{,t

t•\1,•Itt Mat S11C11 ITC01-d k IT(jilit-rd bl 1,141' t„ 177• liludu

a party oth r than dill, state- ag(.11c} h;l\ in ; cu,totic them
phrase "requir, d by I'm" alight be con.strul-d tas rnc"11iimss',
re(luircnlrnts-ot the Clr,ln .fir Act. }1~,,,lrlrr,. %v't' rl•rd nut
this gucstion since:- G.l.. c. 1 1 l §§ 213 Imd 1 4213, w l7 HY apn
Adnli knoticc Bullt& 71-3, conflict with .42 U.`i.C, §

5(a) (2) (T'')•
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subsection (a) of tIliS,5eCt•I0rI [permitting the AdIliln-

Wrafar ricaig to C'rYI siOII IY`coud ] shall be available

to tl-,o public, exccpt that upon a howhif; satisfactory

to .the Administrator bs•_any per,-ion that rccor'ds>, re-

OrtS, OT infOrIIlat'on, O1' 1)r11't.icula1 part thereof, (other

ihan. onicsion rlala) :to which the Administrator has

access under this. section if madc pllblic, -would divulge

niethods or prdeesks elititled to protection as trade

seerds of Wit person,, the Administrator shrill cow

s.i(1C'r• such record report, or llifo Illation or particular

jortiolf thereof conlidontial in accordance N ith tho,

purposes of section J905 cif'. 'Title 18, eseept that such

record, rel)ort, or infot'maLion may he disclosed to

other OAK, cinplosee-s; or <aiit}iorizcrl I•chresentatives

of the. Gaited States COMMON idol carrying out this

chanter or «-lick Merr& in aiiy proceccding Tinder this,

chal,tci•. [.E~;mt,}crisis supplied.]

ri le Adiluriistrator !1houlcl lza~'o disapproved so Inuclt of

'he aI ,saclluseits statutes and regulations forming, a part

Of the State's init,lc~i2rcirlation I11r11i as 11low emission reports

to he held C611.1idclltial."

M-z D E, TI-11

~N'o. 72-1215 Tilc. Iihorlc Islr,ird Plan

The :ldulinistrator is hereby ordered:

1. ̀I•o iile with the com-[ iro la(er - thitlt thirty flays frollr the

cult; llt'r.eof information rusl;c`elin:; claysineation Of the

1If'I:1CKAI, requested in acrti~rir. abm'o.

? To notify .the could within dArty days from the. date

liervot', in accordarwe v:ith SoctiOrl 11, wht_`ther, in light of

the nitrogon dlo.'{iClr' regional reela`srncation, the I?h( (ic

Izlilnii plan foulrcl to ensure eo.Iiplitiuc( - witli the fcdoral

i!ilrogen dioxide strut{lard. Should the ncc'r*sary data still

I' We und,7T-stand that the :'Administrator di:snpprvted the \ew
Jcrsvy and Vermont plans hecausc of state "con5dclitiality" statutes
sic.:ilar to those o£ Massachusetts. Scc• 37 IFed. Rcg. 10880 and 10899.

oi'INION OF 2•RE COUiiT.

be unavailal)IO, lie shall. fle a statl'ls report RVitl

tbirt:y dill' period. .

i t`t.Ifortlnvith to divaplit•ovc the Ilhoilr: fslailcl itnlil

tion- flan, or portiolls t11c reo.f, in accordilw:e v, ith ;

III, T and VIII . of this opinion, and to take f u 0 he

consistelit. with such Sections and a5 required u

IT.S.C. §1837 05(c) and other applicable Provision

1 Clean _Air .rktncnclrnents.

i - %Qes.of fillings under (1.) and (9) above shrill be

upon the peHhoneI., ivlieIl IIlade. Pctitioncl•s may f

teri responses thereto with the court within. tell day

af ter.

IT o, 72-1224 The. 31assach.tr.sells Pla)a

The 111ninistrator is hereby odered forthwith tcr 

)Iove the i%Ias~,achusetts plan, or Vortions thereof

coidance. s;'ith.Seetio.ns-X, XI, and.XII of this opirii

to. take furla:or action consistent with such Sections

- required raider 42 U.S.G. § 1857. c-5 (c), and .other ap

provisions of the C1e<izl Air Alnorldrilents.

The Administrator is hereby ordered, in accordan

Soctiorl IX ~dhove; to le with the Court no Iuter that

days from the date Hereof a Ceta. & stnterrient of hi

hale for coizcluding that Massachusetts has pro~'i

"necessary assurances" required by 42 U.S.C..§
ta) (2) (l!'). A copy of this statement shall be serve

the petitlozlers when rn do. Petitioners may file-

responses 

le-

responses thereto with the court within ten dnys the)
So orcZered,

.1d>n. ogicC. i7. a. courts :.- nianc;iar l Press, Ir.c., :ioston, ?cn.;
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