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204 Health Building —
DEPARTMENT OF HEALTH /
Davis Street

Providence, R.I. 02908

6 December 197)+‘

Mr., Vincent Vespia

City Clerk

City Hall

25 Dorrance Street

Providence, Rhode Island 02903

Dear Mr, Vespia:

As you are no doubt aware, the State of Rhode Island, as a result of litigation
brought by the Rhode Island Lung Association, has been ordered by the Federal
District Court to develop a transportation plan to reduce carbon monox1de
levels in downtown Providence (copy of order enclosed). -

At present we are researching a variety of alternate plans to accomplish

this task one of which has gotten a significant amount of publicity recently.
Sometime in early January we hope to make a final decision on the specific
pPlan to be proposed by the State. This decision will be made in conjunction
with the Depa.rtment of Transportation, the Division of Statew:.de Pla.nnlng and
the City !ofj' Prondence(admlmstration. Plea.se be assur’%‘@t iRy

We are well awe‘fi’éﬁ‘é‘ﬁ rbhenramlflcatlons of creatlng a new veh n‘Mm-A.».'?u
in the downtown area and that it will be the responsibility of ‘the city council
to vote .on _such a proposal. It is our intent to closely coordinate our activities
with the héw admmlstratlon to come up with a plan that will satisly the COurt
order and have the most beneficial economic impact in the downtown area.

Very truly yours,

o= < Mﬂ/zgv‘ ?()3,; Y W

Aus}; . Daley, Chief 2 AR T
Dlvlﬁ"grf*‘o‘f ‘Air Pollution Con%qlg 83T

N EPI;RFY co%\.}gl” o ;

READ: : 4 '
WHEREUPON IT IS ORDERED THAT
HE SAME BE RECEI 2) _ |

CLER




IN CITY COUNCIL
JAN 6 1975

FIRST READING
REFERRED TO COMMITTEE ON

Upppiert Lo

- P

- - a —

PUBLIC WORKS
FOA

" THE COMMITTEE ON
PUBLIC WORKS

THE COMMITTEE ON
 pusmcworks FEB 2 7 1975




T o EQ'%QTLNLIEW STACES COURD OF ACDEAT
RO ' o FOR #lE FIRST CIRCUIT

No. 72—1219
mAfUQAd RESOURCES. DEFENSE couwczT et a1°y 5

Pet;t_o ers ;

| ENVIRONMENTAL PROTECTION AGENCY,

ENVIRONMENTAL PROTECTION AGENCY'S nFSDCNSE TO COURT ORDER OF
JULY 27, 1973 FOR FURTHER INFORVMATTON ON THE
. ..~ PEODE TSLAND TMPTEMENTATION PLAN.
o | | _

On May 2, 1973, the United States Couct of Appeals for the First
Circult emte:ed its opinion in the gbove captioned case which requested,
h} o =y

inter alia, tha T the EhviEOnmntal Pz:ote‘c‘:ion Agency provide further

v

explanation of the ba;ﬂs for its cmssif*v cation oz :he Ns':ropo Lan

.

ProvidenQe Interstate Alxy Quality Control Region as a Priority III region

OnJune 1, 1973, a staterent was filed with 'the Courc Whi*cl‘i in'c“.icatged-'&hat .

EPA, in oom'micv':idnf{\}i"th the State of Raodo .L '5 C- was gé_nd to wmder-
tcxe extehsa.ve air. cruag_“Ly an.lborﬂ ng durmg "ﬂe summer onths o C.D—A
pa;r aLI' quah*—y daua o be useu 1:» aQLQﬁ’L"LlﬁO' Wn eri mo.p v J.'l_'
lav ﬁca;*on snomd be re\nsocz or hoL. - On uulv 27 1973, , Lhe Co
rec’i a suoolerrprztgl mmr‘md‘*n ;nd ora~r J.n wnlcn .‘qe‘ Court: mc&cétefL

Py

its cxmcurrence wuh the Tnon;to:mg brogva.m m, ask\,d that a report be

-
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led by C\*o‘wr .L, 1973, regax dlncz the ve ul of ’that monit_oring.

8
2.
8

1 tors - "':esigne& to measure ambient conc n_rc..mr” of carbon monc—

&

‘xide and © [IOL,OCUe..”L.C& oxidants were biacec’i at fvari.ops Jocations in the

- Me’txopo?itah Providence reglon n‘g}}gre the concentrations of those pollu-.

‘tants were exoscted to be highest. These menitors have been in operation

June and were analyzed"peﬁodicallv to dbtain the

L

5 ‘con’cinuously ‘si_nce
' T"cSLL.GId oancaq\.*x«*_ons Ij“nc instrorents were also caljbratecl pc:ciadi—‘_ :

Acaj_ly to msue mo. satpling reSLlcs The mond ’“ors Indd cate that conf- ‘

' .cen‘*ra onsj- £ c:*:zbo*z n\:)no"*cu and phot oc:'ver”:.cal oxidants dua_r\g this ‘om»-f

2

ied on many occasic_ms _exoee&sd "c’de.;r;ational starvdjrds < “ﬂi}_e -"his dal:a
" is eo:;ﬁm.gg o Vb‘e a'nalyzeaby"ﬁm and by e State, it 1s he dc*-ra |
.mw;an_lon of E:PA *Ha; tbe S}ignific*an'f:‘_ r»wcer 'o_f_.‘:te_aciings' :me:cess of
'- the. stondarob md.ucat;s thaﬁ 'the.recﬁén.‘should..be éiaséifieé_?;dority' I
zi-'ch'::espac% ‘Lo bot‘o carbon mono""ce ano. puoL_ocne.T" cal OL@ ts' _ (hyéc:o— _
carbdns} | | | S

FEPA is presently preparing a é:evisibn 0 "the Fhode Island irxpla‘f&ﬁf.” ‘

tation "olan wl'zic:h will 'changﬂ the pﬂor:,cy &sLma_on of &\e i‘&ecmcoli&n ‘

Pfomccpce Interstate Region from Pri ori-y II to Priority I'.,‘, ::ecause

. of ,ha desire to cbtain maimm data , EPA received monitoring resulits ..
wntil Septambe: 5. -The necessary analysis of this data did not permit

he preparation of the Federal Register documents in t_jme for, “hem to be |
e N ' L B : ' ’ - |

publis‘ned by October_ 1. Howe ver, the S"cate has been ro” fied of this de—

‘cision and it is e_fomcmed Jlat Lno p“hJ_lCdLLLOD. w‘]l aopx,lr .LI‘ the Feleral
Register w;thm. tvo wea‘f{s. _Because the reglon will now be clessified

' Priority I, the State is under an obligation o doL.:b control stratecies

.. "

e
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for achievement of he standards in that region by L9’/Ju The Fedaral

Register notice will contain-a request that the State develop and sub-

: 'mit to EPA wit’nj;n_ fou;c mont 5] a.plan_ revision, oontajmi_ng an adeguate

covurol sl_rcdceq1 es Ior “:tas_nrfe,m and 1ra“4-~c=mnce of these two standaxds.

'S:mce_:'tje ‘,oec:.monhcs J.n Lh.o case we*_e C’\c__J_e_\"‘O’“ qg rze_Mayf 3%

k .

'_197? Priori ,LII cla‘ssxfzcatlon', arf recmes ted. that, ,lj’c be rev_iseéi to

'.Prlony I, an a\,u.lO"l Dmng taker\ oy WA as: o*‘adg_nad hex ein snould -

e ,;,sal_lsfy ’che:.r equf-\sx_ and L.O.J.S _‘Quri;ws orce:s; of 1 y 7 and uuly ?7

batedr 00T L@ . SRR

b ¥y )

Copies of th Federal_ Regis’ce:; notice will be .f,or.va_c":ed to the C@ur-;

‘

upon pubiication.

' ';'R,spec“:" L1y St :‘omj Ltedy

. Robert L. Sansom
_ _Z\ss istant Administrator for
A.:.Y ano Tf\ga_er‘ Prograns

R N
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"._'No 72-1218 : :
' ' NATURAL RESOURCES DEFENSE COUNCIL,
I T, INC., PROJECT ON CLEAN AIR,
LS .- RHODE ISLAND TUBERCULOSIS AND .
L . .. RESPIRATORY DI%EASLS INC,,

h ~ and BLLERBE V. ACKERMAN, JR.,

SR L . PETETIONERS,
R R LNVIRO\‘VE\TTA;J PROTECTION AGENCY,

N ’R,LS”ONDV\ T

* No. 721224 -
‘NATURAL RESOURCES DEFENSE COUXCIL,
INC., PROJECT ON CLEAN AIR, BT AL,
. PETITIOKER&.
V.
ENVIRONMENTAL PROTECTION AGENCY,
. RESPONDENT.
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IO"S FOR REVIEW -OF REGULATIONS OF

+3
i
t
i
]

NVIZONM A I’ROTECTTO\ &CL\'CY

Before CO‘FI’\ Chief J?":/dge‘
Ammca and CaacepeLy, Circual Judges.

_ Rickard E Ayres and Thomas B. Arnsld for petitioners,
.+ Thaomas C. Lee, Attomey Deparument of Jactxce with who'“x Kent
’ :Frzwe’!,-AsslsLmt Attorney General,” Edmund B C'Iark* Martin .
. 'Green, Attorneys, Department of Justice, were on brief, for respondent
RENES 11 case' 72-1219. o
s John P. Hills; Attorney, Department of Justice, with whom Kent -
. Frisaell, Assistant Attorney General, Edmund B. (/,..,\, and Martin

-"_(*766"1, Attonms Department of Jusuu were on bnu, for vespondent
i case 72-1224.

Law oo
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3 FATURAL BESCURCES DEFENSE COUNCIL ¢, B.3.A,

Nﬁy 2 1‘3(3 ,
C'Am'n'x«‘.m,, Circuit Judge. Pemtxonors scek review! of
-decisions by the Administrator of the Environmental Pro-
tection Ageney (E.I.AL) ’LT)‘()IOVI"lg portions of the Rhode

Tsiand and Massachusetts air pollution 1'np.wmontatxon,

plans®

The Clean Air Amendments of 19?0[%0 the A_if Qﬁ_ality-_ -
Act of 1967], 42 U.S.C. § 1857-¢-3 ef seq., require the

Administrator—as he has already done—to establish na-

{ional primary and sccondary ambient air quality standards

stating how mueh of cach pollutant shall be allowed in the

ibient air,  Primary standards are max dmums allowable
to proteet the puohc health; sceondary standards are
maximums to pretect the public welfare from any known
or anticipated adverse effects. Kach state must then sub-
mit to the Administrator a pla.n for imaplementation, main-
tenance and enforcement of the standards, ‘§ 1857¢-5 (2) (1).

The plan must be such as to achieve primary standards-
within three years (suu]ect to a posslblo two-year exten-
sion), and sccondary standards within a reasonable time.

1857e-5(a) (2); see § 1857¢-5(e) and (f). The Admini-
stratov is to approve or (Hix;;‘i}j)}_’)i‘()\? a me, or any pm tion,
in light of its ability to meet those lechbles and its ful-
filling of the other requirements of § 1837¢-H(a)(2)(D)

through (31). If a state plan or any portion does not meet
the statutory requirements, the Adwinistrator is dirceted.

to publish his own regulations setting forth an implemen-
tation plan, or portion thereof for the state. § 1857e-5(c).

1“1\'1)Ltiti<m for review of the Adminisirator’s action in approving
ot pxmml gating any im p]uncnmtmn plan vnder section- 1857¢-5 of
this ritle . ~may be filed only in the United States Court of Appeals
fox the Lxm‘xo yinte circult.” 42 U.S.Co-§ 1857h-5(b)(1).
> “The Administrator’s approval of the Rbode Island and Massachu-
setts plans, at 37 Ted, Reg. 10891 and 10872-73 (May 31, 1972),
consists of a brief statement that the plans are satisfactory, unaccom-
panied by any findings, conclusions or supportin g ra mnalP

aX
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“approval of the I hObe Island pla n, and four to. the M

’,

COPINION OF TIUs Count,

Petitioners raise cight objections to the Administrator’
M e

;'zacmwott% plan.?
TIU leODE SL AND ‘“LAN

I
Pelitioners argue- thut the Administrator orred in ay
proving the clagsification of the Metropolitan Providenc
Interstate Air -Quality Control VR%xon (MPIAQCR) «
Priority 11T for photochiemical oxidants and earbon nior
ozide.* The classification waS'ma'.de, pursuant to 40 C.J°.F

: § 61L.3(b)(2): .

In the absence of mmsuud data io the (mmlm, clas
‘sification with respeet to carbon monoxide, photochen
ical oxidants and mnitrogen dioxide will be brsed o
the following estimate of ‘the relationship betwee

~these pollutants and population: Any‘-fegi‘on"crontninin'
an arca whose 1970 ““urban pkwe” population, a
defined in the U. b Bureau of Lenxus or:ce?d% 200,00
. will be classified Priority L All other reglons will b
“elag Lﬂecl Puouty L . o

3 ('umin other QU\SLIOHS x(ldtm;, to the tlmmg of he "\h,sadn
setts plin and LA, regulation of vehicular emissions, originall
raised before us, were recently resolved by . the ‘Court of A*) prals fe
the District of Columbia Circuit, National Resources-Defense Cownlct
Ine., et al. v, 1.P.A., Ocder filed Jan. 3¢, -197'3 41_ U.S.L.\\'. 240
see 465 F.2d4 402 (1% Cir. 1972).

* The classification system (which is ot prowd(d for m the Ac
‘but was devised by the Administre tor) i deseribed a0 40 G
§ 51.3. In general, it is uscd to differentiate arens OF relative!
impure aiv where improvenient of air’ quality is required L (I viority I
from areas of relative puut\ where the present aly quudity need on
be maintained. 40 C.F.R. § 51.14.(a) (1) provides that “Fach, pk
for o region classified Priority 1 with- respect to carbon monoxid
photochemical oxidants. .. shall set forth a control strategy whic
shall provide for the degree of emission reduction neeessary for attai
ment and maintenance of the national standurd for each such poll
tant. , . ?, while pursuant to § 51.14(d) (3); “For Priority I1f region
no air quality data for carbon monoude . ... and photochemic
oxxdants nud be cuumlttcd” : :
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CURAL RESOURCES DETENSE COUNCIL 0. m.p.A.

Both partics secm agre pd that ﬂxcre was an ‘“‘ahacnce
data to the conirary,”” and that the “ ‘urban -

of mcasured

place” population’’ criterion was used.. Although the pre-

cise meaning of ¢ “urban place’ Iopul fon?” was qicstioned

ctitioners, respondent has informed vs tha t the term
1

to mean what ““place’’ population means in the 1970 census.
1970 “*pla e” population of Providence was 170,000;
hence, the Priority 11T elassification, We accept the Admin-

Tallman, 330 U.S. 1, 16-17 (1963). o
The harder question ‘is whether the regulation goes
beyond statutory authority. Peutloaers argue that it is
irrational, éizwc@ - :
\ir po utant:, by Lh‘”l na tulo, do not respeet po Jtlcal
_' Lo undarics, so- that two citics, close ly Jum xpOscd
~would have nearly the same degradation of air quality

as a single city of the same total popmatlou. It is popu-

lation density and traffic density that are. relevant ‘not

“the individual city-size. Although Providence alone has

a ponulation of 176,000, ‘the metropolitan Providence

area contains the . ime ‘mdlntmy contiguous cilies of

Central Falls, Crauston, Cumberland, East Providence,

Joimston, l\’wm Providenee, Pawlucket, Providence,
,

Warwick and West Warwick with a total population

of over 570,00

Whatever the facts in Rhode Island, the Ieﬂ’ulation seems
to presume what must, il some phcu be u(,uon that, if .

o region lacks a eity of over 200,000, its air is relatively

pm'e in the absecuce of measured data to the contrary. 40

R, § 5L3(b)(2). The air over a region containing a

(J,“se population, much industry, but no one city with over -

200,000 inhabitants, could, though polluted, be classified

~ Priority II1. Recognizing this, the Administrator points to

was taken from the 1960 census, and that it was intended -

‘interpretation of his own regulation. Udall v.-

i le e
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OPINION OF THR COURT.

his' need to tuckle the national problem in a manag
way. Sinee photoc chemical oxidants and carbon ron:
are associated with automobiles, and since control
require regulation of the use of automobiles, ko say
must concentrate initiel control strategies in single, ]
citics having a centralized overnment aud hence gr
capability to regulate traflic.. o
This may be the only feasible approm*h Yot the C
Air Amendments, on their face, contempl: e achie
national standards ,“'xthm the allowable time ev eryw]
“an object which the Administrator’s urban phiee prior
would seem not to adncve We would be loath to cons
the.Act as requiring the Administrator to do-the im
sible; hom‘vm, without further inferm: ion we e
make an informed judgment, We do not accept. fac
arfrumonts advum(l by attomcxs in-briefs or orall;
“substitutes for oflicial (indmw or explanations of the age
International Ilarvester Cmman V. ]Eucf.c.s/’zaus,
791517 (D.C.Cir. Feb. 10, 1973). at p.” 25. Without
etther we must conchlsix‘ély presuriie that the Adininistn
s right—a presumption which would reduce judicial
“view of the question fo a formality—or we must 1
further data from the 'Aaxg;‘cncy nupon which {o mak
reasoned judgment. Lo
CAL pmsenl, we hot ouly do n'ot'know officially anc
detaill why the ageney has adopt ed an approach wl
seemns 2ot to ensure national compliz mee within the allot
tm)o, we do not know why therc remains an “absenec
“measured data’? regarding the extent of photochem
oxidants and cavhon monoxide pollution’in the MPIAQ!
In o letter dated June 13, 1971, Mario Storlazai, Rezio
Air Pollution Control Dircetor, 1912, " notified Dr. Jos
. Cannon, Dircctor of the Rhode Island Department
Jealth, that the MPIAQCR was classified Priority I
carbon monoxide and photochemical oxidants “*based en
£ B '

.. . s B ¥
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Poaieod j;;-;.:{y{x;u-;;i ol . ISR sereed to momtor the
atr quality for [{hese polintantz] m wr area of hi;_:h traflic
density dﬁring the time period from July 1 to September
30 of this year. The air qualily data collected will be used
to csfal)h\h the finad classification.®” '

There is no evideiee that the data was ever colleeted.

We should know whether it is available today, one and

un('»l»u]f NCATS hx(c ‘, particularly in light of 42 TL.S.C. § 1857

(a)(2)(C).5 he data Is still not available, is Rhode

]sl;md under a ('onhmnn'r d'liy‘to colleel it, or will the
MPIAQCR retain its Priority TII clussification forever?
The Clean Air Amondnwnts do not C\pwssly require the
I PA. to provide an exg ok mation of its deeisions approving
Cstafe implementation pl Jn\ Comipare 42 U.5.C. § 1857h-5

(b) (1) with §_~,_ 1857c-6(1) (2). ‘None_the]e:_ss, the judicial re-

view provision neceszarily confers anthority to compel

such-mformation from. the T.P.A. to the extent nocdcd to

deterniine \\;]1(*(}'10"&@ Administrator’s A(ixon is in ae
Ccordance with lawit See Citizens To- Pzesm z'(‘ Ouerton Park
. Volpe, JO] I’ S. 102, 4]9-421»(]911) ('('mp v. Pitts, 41

[ SLWL 3515 (LS. Maveh 26, 1973); Kennecott Copper

< Corp. v, ],muonwcnfm Protection Ageney, 462 T, 20 846,
S48.8H0 (D). ('- Cir. 1972y Nalwral Resources "])('f(*ws‘('

Cowncil TN Envivowmental Protection Agency, No. 72
1522 cte. (D, ( Cir. Jan., 51, 1973). Sce also '/.,‘Nl-'ll(,),Z)HVI-)I{((]"

5 'l“his section 1'r.:cwxrvs that state plans include “provisian for estab-
Hshment and operation of appropirate devices, methods, systems, and
proce dures necessury to (1) monitor, compile, and anulyze data on
wnbient wir quality 'nc., (i1} upon quc»,t muke sud} data 1\.ulub]
Lo the Adininietrator.

¢ Undor the Adnn!)lx'mti\( Procedure : Act, the relevant 1(\"1( W
staneh: wd s whether the Administrator’s appzovdl was  “arbitvary,

cupricious, .m L.‘nm of discretion, or otherwise not in accordance with -

Jaw.” -5 U.S.C. § TO6(2)(A). Cluuses 2(LE) and 2(F) of § 706

e inimplic:\h‘.c.

PPN
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" the Tollowing Stutes: Massachusetts, ;\I:u‘_\lu,‘d Michigan,

“The premmble to those proposed regulations indiézm‘d that the
- quulity dati for nitrogen dioxide which was used to chussily air «

DI L e, 1k, e

Appalachiun Power Compary v, Kuetronmenial [

Ageney, No. 721783 (Hh Cir. April 11, 1972) ot pp. &
"We ask the E.P.A. to provide us wnh a deiniled =

ment of its reasons for adopting 40 C.FMJ. § 51.3(h

}‘)'.‘ RETERN

what efforts have heen and are being yade {o callect

concerning photochemical oxidants and carboan monc

levels in the MPIAQCH, and elscwhere in Rhode Isl
L ]

whethier or not adequate data 1s now available, and

other information which the ILP.A. considers migh

Chelpfnl to this court in reviewing the question.’

_ : 11 -

Petitioners elaim that Rhode Tsland’s contrel «fr
for nitrogen dioxide will reduee the ambient nitrogen
ide: concentration by oily 9.2%, whereas in 1969 the
mary standard was exceeded by 26.5%. We need not dis

-~ this a1mnnom in detail “since we are now inforned

the Administrator has announced the impending rec
sification of all regions for nitrogen dioxide, hased
findings that the air quality data originally used in ass

ing classifications to regions significantly overestim:

the actual ambient conccn[mtiozls of nitrogen dioxide.?
T1We have said in a dif (1PDL pxoudmul context, “In environng
matters particulurly, we would hope that the government would re
that courts need lhc expertise and views of rés pum;il)h agencies w
progriams will be affected, one way or unother, Im wasion™ &
v. Romnecy, 475 ¥.2d 287, 289 (st Cie 1()':“,)
8 The Administrator .mnumuerl in 37 Yed, Neg. 23085 (Ox

- 28, 1972) that:

“As discussed belaw, regulations Gre not promulgated at
time to correct deficiencivs in control strategivs for nitrogen oxidel

New Jersey, and Texas. .
Regulations for the control of mt'nmn uxides emissions w

proposed-for the above six States on June 14, 1972 (57 VR 1182

taded
contrul regions rany be in error, and the Administeator would reas:
the classifications and, where approprincte, revise themn,. After ¢

'-\\ .
N




Co., 852 U.S. 59, 63-64 (1936).

B

“ten. We deeline to review this
Usnited Staies v. Western Pacific Railroad
The Administrator shzﬂ_l \
days whether, in light of the re-

‘classifieation, tl

“gidion -of rany such regulations untl af

‘\ .

WATURAL RESOURCES DUFRKEZ COUNCIL ¥, E.¥.A.
o o _ \
According to respondent, muny reglons with air quahfy
Lietter the juality standard may
have been erroncously clagsified py 10131\7 I, and the'® “data
which indicated a need in Rhode Island for a 26.5%" re-

S
>

m- the nitrogen dioxide zir g

-duction inay have been wrong by as much as a factor of

aspect of the plan pending
reclassification.
advise us within thirly

he Rijode Island pian is in compliance with
the réquirenu‘mf‘c of the Clean Air Amendments, Should the

- necessary data still be anavailtable, ke shal 1 file a status re-

pozt th}un s(nd ﬂmiv day 1)01106‘
RS

P(*tii‘ionn s assert that the Admi *'Q'tmtor erred in ap-

- proving. the 1thode Isl i Pl since Iocx not provide for

revisions,” as required . by 42 T.S C. 1857¢-5(a) (2) (11).

The statutory Linguage is dc(u»'
[The Admimstrator shall approve,

hearings, of such pla

, the plan if he de-
Aermines - that] it ‘;;1‘0\*1(30,\: for revision, aflter publie-
v (1) from time to time as may .

be necessary 1o take ,lt*conéit of revisions of sach na--

tional primary or sccondary ambient oiy quality stand-

. . . A i -
sidering the numerous comments on e I)xopusr“d nitrogen oxides

“reculations, the “Administrator has decided to postpone the promul-

the regional classification
ctermination that this post-

1

reassessment, 1t is the Administrator’s &

pencment will not substuntinlly deduy the control of nitrogen oxides

emyissions where such conirol is reauived.

) It is the Administrator’s inteintian to completc 1he rc;g'lonixl'
clussification re ssment und to | Pro
sions regulations Tor stationury sourgce
April 2, 1975, Complizice .schcdu}r.s ir
regulations will be ri'q{xiud by July 1,1
the commitmicnts madd by the A(,‘m"::'r or i1 proposing the regu-
1t i(:‘.s No chunge will be made at this ilme in” the Administrator’s

hel
the appropriate regions by

Muayr 81, 1972, disapprovals of nitrogen oxides corntrol strategies

unlcss suv)plcmcmdl information was. mhrﬁ.ted by the invol lved Stdtcs
to correct’the deficiencies.” :

s _—

ulgate nitrogens oxides cmis-

¢ Sources covered by such’
3, which is consistent with”

[

after public hom'nga on the- oecasions

suchi implementation plan®

Tissued hereunder

[

e - - i

COVINIOW GIITHE COURT, .
ard or the availability of improved or more cxpeditious
methods of achieving such primary or sccondary stan.
dard; or (ii) whenever the adminjstrator finds on (e
basis of information available to i that the plan i«
substantially inadequatei to achieve the natienal am-
bient air quaht\"plmmry or secondar) sland ird whieh

it imiplements.
\\ ¢ think the plan must o\pzosslv pxo\ ide for revision
ul_l(} under the eir-
cumstances deseribed inthe federal statute. Congress did
not indicate merely that the stafe, or some sfale anthority,
should have a power of amendment.. Compare. G.IL.R.T.
& € 23.25-5(1) and 22-25-5(n).2 The plan was to be approved
onlyif ¢t provides for revision, after public hearings” in
two sets of civeumstances where revision is nudatory, not
mevely optional, The Administrator crved in approving a
plan which séts forth something less. We see no reason,
Whicn Coﬁﬂ'rb%% has spoken preciscly, for the Administrater
or us o fry. to. dvu(l whether the slate’s, xnfmm..l suhsti-

tute is, in Um ]on ¢ run, just or almost as Lfoml . 1'~<Ji~:1h]_\' :

the neces: sary revision undertaking could he i m regnlations

promulgated by the state dircetor of health, ov, if wore .

~convenient, - h(, Administrator coald ]}I())llll]'_ﬁ:li“.hi\' own

regulations as a part-of the state plan: § (%;.(v 3(e)s
L o A
Petitioners elaim that the Rhode Island })l;m fmled {o.
provide the ‘ﬁlecc#gﬁ‘v assurances that the State will e
i‘x'deqi,m_fc pei‘som'\.cl funding, and _;111_1.:}10'141;\; I()‘(-;liji'}‘ out
' Tequired by -42_[7.(\1.(,'._ 8857

$“[The Director shaHA]n\x‘ the povcer] to muake, issue and .un(.l(i_
rules and. regulations congsistent” with this Clupttr fur the preventlon,
control and abatement of air pallution, and the cnfmum(nt af orders
'H § ()n ()5 g( 1 ) s

“I'The D!reuor :.ha” have the power] to excrcise all ineidental
Y

_powu: necessary to carry out the purposcs.()f this chapter” § 23-

5(n).
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e-S5(a)(2) (M. R spondenﬁ eounters that the Rhode Ieland

Plan complied \‘-.'iih ILP.AL regulation 40 CGIOR. € 51.20:
Eaclh plan :}m}i melude a description of the resourccs

1]
available {o the State and local agencics at the date of

submission of the plan and of any additional resources

needed to carry out the plan duriig the 3-year period
following its submission. Sueh deseription, which shall
be provided in a farm shmilar to that in Appendix K
to this part, shall include projections of the extent {o
which resources will-he acquired at 1-, 3-, and 5-ycar
miervals. o »

The Ithode Island Play dc«-r-'rib('(l the available resources
and.projected further wsonzcv aoqmsmon, The question
becomes whether 40 C. I" R, § 51.20 is consistent with the
sfatute. An assurance is “the act of assurmg . .. .omo{hmn'
that inspires or tends to inspire confidence . .. the quality

or slate of being sure orv-certain: freedom from doubt:
CIRTAINTY . . .7 (Webster’s: Third New International

IS ate

Diclionary). At first glance, ‘a deseription does not seem
to inspire confidence or provide certainty that the stale

will have adequate personnel, funding. and ‘zihoxm to
carry out its ;)Lm Yet given the mechanics of state-foderal

relations, it is difficul{ {o imagine what sort of gnarantee’
the current Rhode Island executive or legisluture counld

give the EP.AL {o insure that adeguate resonrees would
be devoled to the Plan. Pelitioner speaks of a ““comumit-
ment ... to.ouse all reasonable m‘f(ﬁis to obtain these re-
srmru_(}s iwm the Jegiglatire or fromy other programs . .-
The Governor [shonld] give his assuravee that he will do
eversthing possible to obtain adequate resources, inchuding

filing special acts before the stute legislature, or if neces-

sary udang available the necessary resourecs from other
Programs under his'control.”? Such assurances might have
a &vmbohc cffect; however, they would have little morve,

' slrc(, 2 govemm or even a meguu session of the legislature

OIINIQF UN.THE couwr.

-

cannot make binding convnitments on behalf of their sue

cessors, nor would such representations seem to be en

forceable,

We bhelieve Uu{ (,oxw ressdias Jeft fo the /\Gnnm stpalor's

gound diseretion determirmttion of what assurances .arc

“necessary’’. The Administrator has requived the states
to deseribe their resourcosy doubtless reasoning that re-
view of such an inventory isithe best practical “assurances®
he can obtain. The Administrator ean determine whetlier
the itemized resources logether with such federal funds s
the Administrator may humc_lf_c}mrmd to R} mél.r_s Island

(see 49 U.S.C, § 1857¢) will enahle the state {o carry ot
)

the plan. The Administrator might also hatve asked for o
. Lo © . -
promise by the Governor to use his ““hest efforis.”” But we

o

are not prepared to fauvlt the Administrator for deciding
that such ¢ ‘?r(mi'ure would be so ]ad(inw i enforeeability as
to De meam.wlr»:s. The LONeCesSATY - ASSUTATITES
scems to us to call less for s :he;on»c than for the Sdiai T
istrator’s réasoned judgment as to the A‘m’]cqnac;v"m re-

Y oelansn

sources.
Pelitioners say the Adminisirater erred in approv-
ing that portion of the Rhode Tsland plan which pernits’

the "v.s;ta(e to graut vartavces®  They mainiain. {hat

O GULRITL§ 232518, Variances, — . :
“(a) - Upon application and after a hearing the director may
suspend “the enforcement of the whole Jor-any part of this.chapier’
or of any rn)c'or.rC;’;ul:aLion promudgzated hereunier in the cuse of

~any person. who shall shew that the enforcement thereol wounld con ;

stitute undue hardship an such person \\)ﬂwu' a (Oxw\])r)nuln' henefit’

or advantnge obtmm_(, thereby.
(L) In dctunzmmw under what conditions aod (o what r\tcnt

the variunce .may be granted the dircctar shall, yive due recognitisn

to the progress which thc person request ing such varinnee s zH have
made 10 climinating or preventing aiv po)lutmn. In such a cose the

- director shall consider the reascnableness of graniing a variance con-
“ditioned on the person'’s affecting o portial abatement of the pollution
- ora pzogzessxv abatement thereof or such other cireumsiances ag the
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§ 1857¢-H(f)  est 'shes the exclusive vyariance . pro-
cedure? _ S

The Rhode Island variance provision_'ns it now stands
should have been disapproved as a part of that state’s p] an.
CThe statute fells us. that a ‘state plan imple m(‘n‘tmw a na-
tional primary air qu Uity standard is to p*omdo “for the
atlodnment af sueh pn.n ry - standard s (,\mdmonxly RE
praciicable hut [subject {o subgcetion (), pm\ldmo {for a
po=sihle Tnter two-vear extention} in o ense }{1‘01' t‘x an-three
verars fram the date of amnov(ll of such plan. ¢ 1857¢-5
(a )(2)(_;‘). Sceondary standards are to hoe mmhm(‘nhd

direcior may deem reasonable. No variance shall e granted to uny

porson s pw}\ ng therefor who is -causing uir 1uzllntmn which creates

a dunger Lo puhh” health or safety.

(¢)  Any varinnee granted huuml roshall be granted for

such period of tme, not excecding one (1) vear os the divector shull
specify, but unv variance may. be coatinued from vewm to year,. No
viaience shall be constradd as to vedieve the person reeeiving it from
any dbility imposed by lww for the commission or maintenunge of
i Cnor .]);1!] there helony appod from o deniad of o Vacfunce”

() () Prior to the date on which amy stationury sodree or

class of mmm;r sources is required 'o Lon sl with any requirament

of an epplicable dnplamentation phan Cmunm of the State -to

which such plan o ),)hcs iy @pply o thc Administratar to postponc”

the uppiicability of such qu.nuum tosuch-source, (or class) for.
not nure than one yvear, 11 Lll' A 'lsH ot determines thnt. —

S(A) goad faith effores. have been made to c.énnply with
such requirement before &\l(}l date. :

Fegitirer
meth
aosud

ot o
ont period of time o . _
(C) any aveilable alternztive operating procedures and
intesim contro) measures have reduced oy will reduce the impaer of
such sourve on public health, and o

(D) the conlinued operation of wrh source i essential o

n:n':;"m‘_ sseurity - ar to the puulxc heatth or wellure;

contral are net woailable or Thuve not Lesn available for

then e \ummMrH)' stind] @ rant g pastponciment (xf xm‘\ lth*‘uy

TN, .
(23 (:_\) ’ An_\' dc‘t(_'rminutir'm unc}zr ]'nn‘:_x_m'uph (1 ) sh:zll (i).be

mude on the record afier notice to interested persons and opportunity’

- forhenring, (1) be based upon a fair evalvation of the entire record
at such hearing, .and (ii) include a statement setting forth in detail
the findings and conclusions upon which the determination is based.

L

(B such gource Cor cluss) 1~ viable to uvmpl\ with such
; I)'m_ ause the necessin vowcehnmoiosy o other alernative.

A~
[N

- :
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within “a reasomable time*? as specified in the plan. A plan
must i,m,.h,__(,lo ““omission limii'a’{iom, schedules and time-
tables for éQm} lance with such limitations, and such other
measures ‘as. may be necessary to insure affainment and
maintenance of such primary or secondary standard ., . "

§ 1857¢-D a)(Z)(B) [Emphasis supplicd.]

A state’s implementation plan must thercfore provide

Sfor two periods of time: an earlier period- during which
attainment of primary standards is to be achieved as ex-

peditiously as practicable, but in no case lafer than three
years; and.a lafer period-after which standurds; having
heen atlained, are to be maintained. We shall consider the
Rhode Island variance provision as it applics to cach of
the two periods (bearing in anind that neither the variance
provision itself nor thc Rhode Island plan, as presently
written, make any distinction between them). ’

a. The period aficr mendalory attainment of stanida rie

“Under the variance provision, the Rhode Island (]il.‘@_éi,@f
of health is anthorized, from yeur to year, to exenpt pal

(B) -Any dgtcrmmutma made pursuant to this par x"rl]nl
shall be subject to judicial review by the United States Court of-
Appeals for the cirenit which includes such State upon the filing in such
court within 30 days from’ the date of 'such decision of a petition by
any interested person praying that the decision be modified ar set aside
in whole or fn part, A copy of the petition shall forthwity be sent

by registered or certificd mail o the. Administrator and thereupon the

Administrator shatl certify and file i such court the record upon.
which the final decision complained of was issued, as provided in
section 2112 of Title 28. Upan the filing of such petitian, the churt
shall have jmmmtm\ to. afirm or set aside the determination com-
plained of in whale or in part. The findings »f the Administrater
with respeet to qu(xlim( of fucr Cincluding eneh determination made

“under subpuragraphs (A), (B), (C), and (D) of paragraph (1) 9
shall be ":Ll“ld”\(‘d il lnsed upon a fair eve xluat\on of the entire record

at such hearing.

. (C) Y’roceodmgs .)(fo.c the umrr nndu ﬂm puragraph
'shall take precedence over all the other causes of action on the docket
and shall be assigned for heuring nnd-decision at the carliest practi-

“eable date and c:.,uf.mtcd iu every way.

(D) .Section hJ(a) of this ttlé {(relating to sub
poenas) shall he ‘\ppll(‘dbld to any proceeding under this subsecticn.
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Juters from stato emission lmitations, schedules and time-
tables. Were this power {o be-exereised liberally affer the
mandatory atfahunehi dutes, he could, at his pleasure,
grant exemptions which would render maintenance of stan-
dards impossible. 1Jis retention of such extensive disere-
fion s mconbzs(cnt'wi'(,h the federal statute and its-stated
objeetives. Tt is plain from the legislative history that the
expedifions imposition of -“specific cmission standards’
and their “effective enforcement’? were primary goals of
the Clean Air A.m(}ndnﬁ:‘nts. Report No. 91-1146, U.S. House
of Representatives, 91st Cong,, 2d Scss, pp. 1, 5 (1970).
The Congressional intent could too casily be frustrated by
the existence of open-ended. exceplions. Sources of “pol-
Jutants shonld cither moet the standard of ‘the law, or be
closed dow. Hc,pozﬁ No, Qi 1196, U.S. ‘SOLmtc 91st Cong.,

2d Sess, n. 3 (J.HO)

~ Congress’s inteution to restrict individus l-exempf:ions is
further reflected n ils er.ac*,mcnb of § 1857c¢-5(f). ,Th.'-l_‘c_:

section with its mocxw standards, its limitation of post-

ponecraents {o not more o than one year, and its provision for

judicial review, would be meaningless if much less u%tuuod
state varinnce machinery, now here muhorv,od the fed-
eral statute, were simultancously to exist, We thmk Con-
gress meant § ]8570»-5(i’) fo be the exclusive mechanism
for hardship relief after the mandatory attainment dates.
We have, of course, not vet arrived at those dates, and
from the Administrator’s argument and brief, we do not
understand that he 1‘(*C’0qé<1111}' endorses utilization of state
varianee maelinery ‘xﬂm that time. Bul a state plan must
provide not only for the plc\“nt preparatory period;

raust. ensure -both the me’m(n* and the nmiaintenance of

standards, The Adminmsirator may not approve a plan, or
- portion thereof, which fuxls to deal apmopnatolv with

- Thoth objects.

T}w Administrator contends that the dal ger of inc‘:iscrim-

‘tions pzo}nblt a state or local agency from granting “‘any

s

OPIWNION OF TiE Gyt

inufe variances is avoidoed }) his own regulations r(‘u.mm
cach state and loeal variance to be treated as a ‘yevision
of the slate plan. 40 C.IWR. § 0L.32(1). “*Revisions™ are not
to-be. considered part of a pldn until approved-by the Ad-
ministrator. 40 C.F.R. § 51.6. The Administrator’s r nla-

Yy

variance of, or cxceplion to, any. (onnm(mcc geliedule’ "if
1t will prcvmlt or interfere with timely all mnn-ox‘t or
maintenance of anational standard. 40 C.I0R, § 515, They
fuzt’zer provide that § 1837¢-5(f) postponcment procedures
are not necessary unless a state’s ““determination to defer
the applicability of any poxhons(;) of the control strateyy

~with respect to such'source(s)* will prevent timely attuin-
ment or mamtenance of a natxox val standard. 40 C.T.R.

S § 51.32(f).

Thcse regulations, however, insofar as applicable in the
post-attainment poriod substilute a Jess rigorous procedure

for the one enacted by Congress. Had Congress meant

- § 1857¢-5(F) to be fo‘How ed onlyif a po]hﬁicr, besides violats

ing objective state requirements, was shown {o be prevent-
ing maintenance of a national.s tandard, it would h'u\,,‘.“nu
so. To allow a polluter to raise and perhaps litigate that
issng'is' to invite protracted delay. The J}:n fnal qumtibn
could have endless refinements I_Svll‘ll the individuad variance--
sceker or others whose pollntion is preventing maintenance

of staudards? Sce-e.g. Gelty Oil Company v, Ruckelshaus,

342 . Supp. 1006 (D. Del. 1972), remanded with dir’oct}ons,
467 1% 2d 349 (3rd Cir. 1972), cert. dénied 41 C.S.LAYV,

3392 (Jan. 15, 1973), where (etly raised this issue in

varions forwns. We hold that the only recourse provided

those secking . postponements of a state’s emission limila-

tions after the mandatory deadlines is the vestrieted pro-
visions of '§ 1857¢-5(f).. =~ . - - T -
We do not say that a state plan may not provide, during

the post-attainment period; for minor stale and local de-
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ferral procedures, such as by brief postponcment of the
effective date of ab gwt(\n went orders, Some flexibility may be

allowed for mechaunieal breakdowns and acts of God. Any

such. procedures would, however, have to be Tumited to

specific {hme periods’ muasmcd in wecks or a fow rmonths,
and would have to contain ntan\l‘uds and controls pre-
cluding abuse. ' ",
h. The period Lefore the date or dates sel for muw]s
tory attiinment of standards. ‘
Whether siates nmyﬂézfer (201}’[,1'01 strategy prior to the

mandatory compliance dafes—by variance, postponcement -

or otherwise—is more diffientt. While one may contend
that § 1837¢-5(f) must - remain the exclusive deferral
mechanism, we doubl. that Congress intended altogether
“to preclude the Administrator - from- approving plans
containing reasonable stafe deferrval me schanisms during

the preliuinary period. The provision for a threc-year

grace period, followed by. Hu possibility of a further twao-
year extension, indieates that Congress did not e\pcct -
mediate u(-hi(;vom(,n{ of si ,Vu.nds. A state plan must pro!
vide for attainment of primary standards ““as expeditionsly
as practicable but . .. in no case later than three years
from the date of nf_)}';roval .. .7, and of secondary stan-
dards “within a reasonable time” as stafed in the plan.
R57c=5 () (2) (A). ‘ o
A stafe plan may well estahlish emission hmitations or
other requivements during the preliminary: period which

one ar more sources simply cinmot initially meet. A post-
ponement ander ]me 5(), hesides being Iimited to (mI\i
one year, would qun ‘mecting a stricter standard tlhan
i suggested by the “as expiedit fously as practicable’” Jan-
guage & 18 urc.-z)(;])(o)\;l) We can see valne in permitting
- a \1‘11( to impose strict emission Ihmitations now, subjeet
*to individual exemptions if practicability warrants; other-
wisé 1t mdy be forced to adopt less s’umgcnt hmxt&tmm n

~
N,

e o m——

“tion procedures ag deriving from the “revision”’ dauthori
éa

OPIFIOR OF THE CcoURrt, K

order to accomrmodate those who, notwithstanding reaso:
able efforls, are as yet unable to comply.
-The Administrator sees his power to allow such exen

in § 1857¢-5(a) (3). We tend to view it more as é Jecessyay
adjunct to the siatn?OIy scheme, which anticipaioes ;5:“:5"
flexibility (humsr' the pre-attainment period. We do ne
doubt the Adminisirator’s power to :ppmw 1'«\:1544)13;1.‘113
mechanisms for s ate and loc i1 deferrals of control qf’x'ixicﬁw
provided they cease before t the mandatory comphanece dat
and the Individual variances are not granted’ \‘,u iont hi

specific approval

Nothing we say here is to suggoest: th it the &dmm sirs ztﬂ

may permit such defe 'ral mechanisms {o threaten alts

ment of full compli: tice within the mandatory inno j;ormu
or sooner i practicable. We merely hold that the . dnm‘
istrator has diseretion—as he does not alter the many
datory dates——to permit stale and Jocal deferral mechs
nisms notl inconsistent with national ohjectives, o
{c) Disapproval of lhe Varicnee Provision -
The Administrator, tn argning the relalod jssue of .Hh_m‘;‘"

CIsland’s overly hroad abatement-order laws ({nfra), asser

that he is powerless to remedy deficiencies in state Jaw -
Bven if the Administrator disapproved the enfore
ment authority -of Rhode Island, there.would he 3
.,snhaifmh\o Conocine action which he ermld fake
- renedy the deficie ney. All that he coild do would be
publish a disapproval notice in *he Federal Registc
Klimination of the economic and teelmicul foasibili
considerations from the formulation of state enfore
ino.uf orders would require a rov iion of the statutm
authority of the Department of ‘Health, . to-wit, Se
“tions 2u—..._)—0(h) and 23-25-8(a). However, Diere i1
authority provided in the Clean Air Act which woul
permit- the Administrator to sccomplish thia. Admi
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tedly, if a S‘tate‘ fails to submit a satisfactory imple-
menintion plan, the Administrator is directed to pro-
mulgate roguhxtimx% seiting forth a plan for that State.

Seetion 110(c), 42 U.8.C. sce. 1857¢-0(c). It is doubt-.

ful that Congress ever intended this provision to be
used by the A(‘imix.\istmiov to revise the basice statutory

anthority of state ageneles

We do not accept Huw prote \‘mt’ons of helplessness.. ()t'

course, the Administrator cannot repeal the state laws, He
ix specifically empowered, however, to disapprove not only
a state Implementation plan, but “fany portion thercof”
(§ 1857¢-n(a)(2) and § 1857c bc) s and he “‘shall . . .
it sromptly prepare and pablish pr oposed regulations setting
forth an implementation r»hm or ‘portion thereof, for a
State if ... (2) the plan, or any poxuon thereof, submlttod
for such State is defermined by the Administrator not to
he in aceordance with-the re "'mrcments of this section; . NN
§ 1857¢-5(c). _ - .
We hold that these statufory provisions not only ems
power, but also reguire, the Administrator to (hsappmve
state statutes and regulations, or portions thercof, “which
are not in wecordance with the requirements of the Clean

Air Amendments. Congress plainly iuntended the federal -

statute and regulations promulgated thercunder to tal
precedence over state laws and rcwul(mom By Onablm

the :&f"miwistﬂ’aiox to insert Lis own rm'uI\hmh ina stdt(‘ _
plan, it provided him \ch ihe needed authority -to sub-

stitute appropriate provisions for l’mppmpriato ones.

Thereafter, as legal comyponents of the state plan, ‘the
Lglllhtl\)ﬂh may be both federally and

Administrator’s
loeally enforeed; violations thereof are violations of »
state plan. § 1837¢- 8(;1)(1)'; see §§ 1857¢-7(d) (1), 1857

We dis app*ov the zkgmunx&ix'ltor’s pr
fng defeciive state laws or regulations as “‘surplusage”

4 -
- - N

EN

actice of approv-

‘L-ulrm.m.s\ ralo

4
i

/

’

OPINION OF THE COURT.

The roml’r will be confusion in the minds of state an
ities and ecitizens, and, most likely, 1nm<<_n.‘,s«..\(u'\- Litiga
The Administrator’s pum(uy enforcement powers dre
gered by vielation of “*any requirement”” of a state
§ 1857¢-8. It is therefore critical that the plan us fi
approved (and as supplemented by the Administra
regulations forming part thercof) sets forth precisely
1s required. If it does not, cnfmcomcnt efforts in thel 3
may be seriously hampered. _

With zespect to the Em!f)(l"}_IS]_i'iﬂ(l variauce_provision

i« direeted to take the 10}mwx'w aclion

The ™ Adminis{rator shall publish his disapproval ol

portion of the Rhode Island nnnlomentdhon plan eonsis

of the variance statute (G.L.R.I.$ 23‘2) 13) insofar a:
statute permits the m”mtmg of any variance ‘1th1

: fod(,ml compliance dates for attainment of n: mmml

mary and \ocondarv standards {cxeept mmm deferra
1 .

herein: 11)01 e des Clh)(,d), insofar as it permits the gra

of any variance prior to these dates not first: approve

‘the Admnhstmtor,‘und insofar as it permits the grav

of any variance other than one eonforming to requirem

set forth in regulations to be promulyated as part of

Rhode Teland plan by the Administrator, After issulng
disapproval, H‘c Administrator shall pmmpt]y 1’)1‘6111;11
regulations, as part of the Rhode Island: plan, 'wécif
the limited tum% conditions and cirenmstances under w

state varignces may stul be issued. Such {erms, condit

_(md cucumhtanws shall be cmmx(cnt with this opinion

may inelude addifion: al more resirielive provisions
deomod appropriate by the Admnmtmim .
- VI o "
-Petitioners’ sixth argument, also relating f{o alle cged
fects in the Rbode Island variance procedure, is contre
by what we have already saild on the subject.
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Pelitioners conten d that two provisions of the Rhode
Tsland Clean Alr Act, w hjehiare part of Rhode Tsland’s air
-
14
by permitting the state air pollution ﬂrrectnr to consider
cconomic and social factors, and technical fo‘mbxhty in
issuing abatenient orders.** Both sides . seem agreed that

the Clean Xir As aendments of 1970 1o sected umw'matlon'

Cof {hese factors in delermining \\ucthnl violators sheuld
he made to con mﬂy wnh the law. Report No. 91-1196, U.S.
Senate, Jj\t Cong. 24 Sess., p. 3 (1970) ; Iearings, -“Im
p?mwﬂmtxon of ’(nc Clean, Air Act Amendm nts of 1970,
Pt U8, Senate, hubcommltiec on Alir, and Wdtcr Pol-
iu‘Lion, (,omnntton on Public Works, § 20d. Conq, Qd he«s

.21 72); L’mzmg? supra_at 277, 312

2GLRIC S 2325-5(h) grants the “director power “to ‘lssue,
n‘n\lxr), aimend br. reveke such nrdcw, prohibiting or Jb.u'mg air pollu,—'

tion as are in accord with the purposes of this clm)m and “the rules

and regulations promulgated heveunder. In making th¢ ordérs here-

under suihorized, the director shall- consider all relevant factors
;, but not Hmited to, Uupu‘u,lo‘\ density, air pnllut‘on levels,

¢ of injury to health or },h\sual p\opmu and

necessity of the source -of air, pol ntion.”

“If any’ person is causing. air pollutmn

inc
the ch ter and dé
the cconomic and socialb
G.LIRL & 23-25.8(a):
and if.after i 1mu
enter an order d
propertyy as the cose maw b
able control sxsw'm or dev
wving doe regard {for the mig
Such order raay spedify the pa
to Be adopted, used or opersied; provided,
more thun one such practical- dnd e

i ul*w smh person to adept or to usc, or 10 (mcmte

hits and interests of all persons concerned,
ular cantrol .s.\_mcms,‘d(\xcc, Gr méeans

however, where " there 35

The order.shail specify the tinie within which such S)stem or means
shull be edopted or used or such eperation thereof shall be commenced.
Such time may be extended by the director in. his discretion from

o

ia any other particalar not- {nconsistent with the provisions hereof.”

ollution Implementation plan, violate the federal statute -

Rf\pouuent 8 dctonsc is th‘xt “Insf,ﬂu ‘15 tho% aogtxons

atinn and hearing th director shall o, find,-he may’

some practi cabh, and reasaaul ly avail-
ic¢ or Menns. to prevent - stich- p(\lhlt‘m\,'-. .

sonably aveilable Ssystems or
means such order shull give 1«77 the person complained of the right
to pdopt or use such oue of- samid-systems - or means as he may chonse.

time to time upon application being made by such person, and any -
such order may upon like apy plcation from time to time 1)(, modified .

L U - S

~Insofar as they

[

B i R R A

OPINIoON oF THE COUET.

are not requirved as part of the State’s implementation
they are surplusage as they relate to the Clean Ab
night. be inconsistent with the Clea
Act, they are a nullity ... 7" )
This response is not suﬁluont To the extent that G.
§¢ 23-25-5(h) and 23-25-8(a), as now worded, are
sisfent with the federal statute, they must be disapp
T he same considerations and limitations which we

disenssed at Tength with u"ﬂ)oct to vartanees 4;»;)1

erally Lo abatement orders,

Duoring tho Jpost-aftamment pmm(” the Rbode

¢ he guided in the hxnan(o of orders |

diveetor mus

ohjective requirements of Uhe state’s iy )14 nrentudion

- He may not excreisc Ixauc'tmu b*\ﬁod on ceanomi

social factors und on notions. of technicnl fe: asihility,
ponemcnts may only be allowed as peimitted-in o

regulations hercinafter approved or promlzat v(l ]

Administrator providing for very hrief grace-perioc

to execed several montus, Any 0‘1'0}11(‘1' rT«-k‘xn'l':‘ll of
men-must_be_achieved if aLaU through & 1837¢-5(f)

Ll)nm to the attainoient date <§,010.1 er (hkur?mn n

allowed by llc Y hmm\n(nm ~in the 1\\11\11(0 il

'\\ o “u\\u to. tho,\clmnn'tmtm (ho- nnmn]

lltdblﬁ_!ﬂiﬂlon\ to hecomne ]1,.1{ { the R‘m Jes

H

plangd indieating the st m(h\l(L 10 hv &(;H()\w(l Ly the

Tslund Jirdetor when artnw anddor the 1 m(l(‘ T<lmnd

\n\ s hste mtm] defervals of (‘-ontt'o_l sh‘:z\m"\' will n
™. 1

Cvariancees; require approval of the - Administrator.

The ,_\,lnumslm\o, s dixay proval of the two Rho

land statutes, as writlen, whiclt shall be published

follow & forma( generally similay fo that et forth

for dicgpproval of {he varianee -statute. Satable
' .

regulations consistent herewith and with the Cles

“Amendments shall thercafler be promulgated and

part of the Rhode Island plan. '
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VI

C

913 fuils to comply with 40 C.IF.R.-§ 51.18(q).*

{
$ ':;:;.:25

§ 23-25-9 appears to refer to situations where a person is

ordered by the Direefor to adopt, use or prQi)er}*,f operate
an air Uol‘-uuon control device pursuant to § 23-23-8. It
would appear not o refer fo the case envisioned by 40
CIOR. € 51.18 where the Denartinent of Health approves
the construction or modification of stationary sources under
§E3-25-5(k): Purthermore, Scetion 4.1.2 of the Rhode Island
plan states that “Approval of any construction, ins talla-
fion or modification shall 1ot affect the responsibility of
{he owner or operator ‘Lo &an]" with- applicable Umuons

of the control strategy.”’ Regulations 9. 0.1 and 9.8.1 of the

Rhode Island plan are imthu ey 'ds‘zx ¢ that construction

and modification approval does not exempt a source from

13

comypliance with other regulations.

BEAny person who shall adapt or use and who shall properly operate
aosvetem or means to prevent air poilution in compliance with an
order of the director shall thencelorth as long as such approval or
arder remuins unrevoked or unmoedificd be deemed to have complied
with all arders and determinations of the director issued duving such
Cperiod under the authority conlerred upon. him b\ this chapter.”

5 %uy  Pach ;lw shall set forth legally enforcenble procedures
that wiil bf’ used o implement the authority described in § 420.11
(u ) (E) 5wk fich procedures shall be adequate to enable the State to de-
termine whether construction of modification of stationary sources will
result in violations of applicable ]7u'i‘(lI]S of the control strategy or will
interfere with attainment or maintenance of a national standard .

-

{d)  Such procedares shall provide that anproval of any con.suuc-_'

“tion or modification shail not wifect the. responsibility of the owner or
operator to comply ‘with applicable portions of the control strategy.
% “9.5 Stundards for Granting Approval To’ Construct, Install
or Modily o
9.5.1 No ap plowl to umsm'ct install oi .'n(n‘iify ‘shall be
T ogranted ualess the applicant shows to t° } satisfaction
of the dircctor that: -
(a) The muachine, equipment, dcv»icc,‘ m'(ic!c, facility
or Qix pollution control system Is designed and
svill be constructed, installed or modified to oper-

ree with petitioners’ final argument that G.L.R.1.

Lo ’ © ate without causing a viclation of the applicable

ot et e T e o i o 0 B s A PRSPl e ate o m ML T L e et T 0 e e ma et eth N M s et

OPINION OF TUE COURT,

THE MASSACHUSETTS PLAN

Petitioners’ first three OhJdeOz)‘S to the Massachuse
nlan raise kubftanhallx the same issues as those discus:
above with regard to the Rhode Tsland plan,

1X v

Petitioners argue that Massachuset L%'has failed to p
vide the ‘‘nccessary assurances th at the state will ha
adequate persormel, funding and authority to carry ¢
such implementation plan” as requirved by 42 U.S.C. § 1€
c-b(a) (2) (IM). I\f"}'\ml(’l nsetts candidly states that it m

“have additional funds and stalf to inplement the plan, 3

have eatrlier stated, with vegard to Rhode Island, that Cc
gress left to the ,A.L mintstrator’s sound discretion detern

1ation of w]mt aqsmcu ices are “‘necessary.”” The difficnl
of a state’s forecasting future resources, funds and nce

‘requires that much be left 1o the A(hnnnstm{m S Teason

]m]nnwn honest data, mowm er, and oven honest doul

“are preferable to mnpl:y rhetorie. But we cannot, witho

knowing more, affirm the Administrator’s approcal of tf
portion of the Massachusetts plan which, on its face, 1

“dicates an-inability to provide “‘necessary assurances.”’
‘may be that Massachusetts” statement of inadequate v

solirees is offset by the Administrator’s reasonable lw];
that hie will be able to channel sufhunut Imlvm] finds

‘the state to do the job. See 42 U.S.C. § 185Tc. T may he th.

his detailed knowledge of the E\Izm:\::xchusel{s situatic

~satisfles him. that, notwit hstanding asserfed shiorfages, tl
“state’s personm‘l aud funding, insofar as can now he esf

alr p()‘numn Lontml ruivs and-reg fnhmms
C(b) The machine [cte.] as w..,t'uwd installed
modificd does not ,)xmt‘nt_ the nnn‘1tr~nnncc
attainment of any applicable ambient air quali
, standard: |
9.8.1 Any approval given by the director shall continue
effect only ns long as the operation of the machine, equl
ment, device, article, facility or uir pellution contr
system is satisfactory to the director.”
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raated, will be adequate. We recog ni;ne,.of course, the difi-

culties faced by the Adminisirator were a state adamantly

to refuse to provide for suflicient personnel and funding.
Bui maliers must be taken a «tep at a time; and the fir st
\"a”h requited by-the statute, 18 for the Adniinistrator to
muke a reasoned judgment xmdhcr in light of the resources
shown to exist . aned his best estimate of future federal and

stote ](\OU'C(‘“ the neecessary assurances requirement has

heen mel, And for us to review the Administrator’s ap-

proval in {he present case, we must, in view of the dnubta

expresced by Massachuseits, have more information.

We direet the Administrator to provide us with a detasleds
statement of his rationale for coucluding from the informa-

tion In the Massachuscetls plan and otherwise in his posses-
- osion that ’\Ia«udnwoft%' notwithstanding the doubts ex:

pressed inits plan, has provided "‘ncc':.&:sary (.csmanc(\a”.
that it will have (uh (uate personnel, funding and authority

to carry out its, fimplementation ])](m
N-XT

Our conclusions with respect to ])(‘hhr)nms ob;c(fmns to

Mazsuchusetls? vm‘i:m(-a'px'(_)(* edures™ arvc-identieal 16 those

& Reguladon 5001 RE ariznees ‘ ‘
The Department, upon its own ipitiative or upon application to
i by oany person, efter due notice and a public hearing, may
vury the application of any regalation as it may deem necessary
for e public gaod . ar. to. allav widue ha Idmnj. Variances,
wien granwed, shall be 11 writing and <hefl be for not more
than o year. The “,) strcant shinll wssume all costs such ™ as,
Lot nov limited o, the publishing of logul not mc, mud"ntul to
St epptichtion f.'u_ and granting of o \.nuuu

Regulution 208 Criceric.of Applicaiion

When, incthe opindon of the Desuarhiient, any facilit.\' hus a Jikew™
Hhood of causing or contributing to a condition of air poliution, |

the perstn owaing, stng, or-captrolling the operation of the

Depariment, plans, specifications, Standard O}u,'r;ning Proce-
dure, muintenance procedure and sach other information as may
be necessary to determine the adequucy of application in said
facility of air pollutien control techunology. If, after review of
. said information, the Department determines that the facility is

ey shadl, upon réquest by the Departient, submit to the-

OPINION QF TIR COURT,

expressed in our discussion of the Rhode Island p
shall not zepezxf; them here (see V, above). The
Massachusetts regulations shall be disapproved in t
ner and {o the extent there described, and suitable
tions thercafter promulgated, as parl of the Massa
plan, consistent with the requireméntq and standar¢
we have dwcv 1b 'd in the case of Rhede Island.
XII _

VV’ agree with pelitiouers that the ’\hwm‘hu%c‘
failed to comply with 42 U.8.C.§ 1857¢-5(a) (2 )(
requires each plan to provide,

. (i) vequirements for installation of equip
'owncr% or operators of stationary sources to
emissions from such»so'm'ces, (iii) for periodic
on the ndtmc and amounts of such cmissior
- that such reports shall be correlated by th
agency with auny emission limitations or st
established pursnant to this chapler, which
shall be available at reasorable times for pu
spcction . .- -[Tmphasis supplied.]
This seetion, particularly important to insure pub

in neced of reconstruction, alteration, or repair to preven
causing or contributing to a condition of uir pollut
facility may be temporarily continued in oper ration pend
recoistriction or repaiv if the person-ow mmr leasing,
trelling- the operation of the fucility,
(a)~demonstrates to the S““%FJLU()I] of th DP’).H tine
ship or public need and
h) agiees to submit plans and sp Uf!( Wons for re
tion, aiteration, or repaiv of the fucility and
Standard Cpevating Procedure for the veconstr
altered Tacihity to the Department within an aen
reasonable period of timie for the Depurtment
and approval pr ior to the intended reconstructior
. tion, vrorepaiv and subsequent operation and
(c) indicates his intention to reconstruct, ulter, or ve
thercalter to operate the facility in accordance -
" plans, specifications, Standard Operating Proced
maintenance procedure as approved by the Deg
after submittal”
/’\/ B
- 3
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Ucmmon in the el iforcement process, is implemented by
LA, n‘; lati ions 40-CLIWR. §§ 51.10(¢) and DLIL(a){ (6).17

b Alr Pollution rules states:

Uy Hon request hy the Depar truent, Uxmuwn leG(‘f com-
munication or public notice, any person who owns or
coperates a stationary emission souree . . . (b) shall

manke periedic repords to the Départment on the nature

Cand arvounts of emis s1o1s hom said such souree \\hlch--'-

{he Dv;mrt«nu,t shall review and correlate foi its use in
ciissions.control and exh ibit for public information.

As }m‘iti(dnom point out, Reguiation 14 does not require
l:umdm reports, 1f the Depariment does not request sueh

réports; they nocd uot be made. We agree that this discre:
“tionary aspect of the Regulation is i confuc \\'ith the }\(;f',
Cand should have been disa pproved.

- heredds & IHHH(I problem with this aspect of t}w Mas-
's;wh‘usoltw plu G die T1T % 142D s enabling legisintion
for the D '\;mi.mont to implement federal air pollution ve-

quirements. ¢ 142D provu.w, in part, that “The powers,-

duiies and rights of the departmuent in the excrcize of air
poellution eontrol in districts estublished nnder this. sce-
tion . .. shall be as provided in sutmn one hundred and
fortyitwo B § H"B states

P_,umm(l of tlie (Icp:ﬁn’unmnl may i the performancs -

\

1 “! sche plan shiall provide for public wyailability of emission duta
repatied by source owners or operstors or otherwvise obtained by a
s ordocal agency. Such emisaion data shall be covrdlated with
appt shle enission limitations or nthe aomeasures, L, L0
40 CE.R S 51.10¢0)

“Flach g)'.';m hall showe that the State has Jegal authovity y curry
vt the plan, including authority to .00 (6) Require owners ar, opers
atore of stutionary sources to lastall, muintain, and uss emission
manitoring devices and to Hhu{( periodic reports to the State on. the
nuture wnd amounts of cmissions from such stationary sources; also
autiosity for the State to muke such data available to the public as
reported and as correlated with any applicable crission standards
oy Zimitutlons. 40 C.R.§ 51.11{a)(6)

. . - A

ation 14 of Lhe | Laxmc}nﬁ“tts D(‘panment (‘f Pub--

Cothe disclosures of such data, since 1t statess “Ao recend - cos

Crequirements. of the Clean Air Act. However, we need not

" OPINION OF THE COURT,
of their duties under this scction, enter and
“any property, premise, or place, . .. duyinfor
rélating to sceret pzoncssc.s methods of neni,
“or production obtained in the course of such ins
shall be-kept con/’(lf,uz’ml Upon Nr[uc?t [Fr
supplied.] : : .
C L. ¢.111 § 2B coutains similar langnage regarding
Iﬂ(ltl()l nhtainead (m-nn“' 'thb(h(n)% to uneover Vi¢
of air pollution cmergeney orders: :
~Information relating to fmdo seeretis, seevel p
',ox n.otlmd of manuiac ure ov production «
confidentinl and shall miol be d_isc_'lo.k:(\rl Or receiv:
Cing t! e course.of any such investigation; no
_-fsuch information he used or dm(ln\ml in any
'hammo under this 9(*ct10n '

L Tlxoso sttmx es suggest that \Ifxssadlme ts docs ne

_M_l’thmnt,\ 1o 0()11')01 pm)lm disclosure. of emisgsion

That tlcio(}e gl statute specifically intended or

data to become public kr)Q\'\rl‘CdSE")' is elowr from 42
§ 18){0 9{c):

sAny 1((0.({\ iL‘})()]t\ or mfmnmim.z olitnined

18 The  Mussachuselts  plan ~ designates - -“Administrative

“#271-37 (of the Executive Office for-Administration and Iina

the source ol the stute’s authority to compel public disclosur
Bulletingd vequires disclesure of “public” and “quasiublic”
Fonissdon d: \t’:':’s pot o “public” recard s defined by stutute,
definition of “qu N 1>uullg records excludes “06) A\ record o
tracle secretss or ether information obtained on o privitewed
deatin! hosis” However, we ! note the possibility that (3) mizh

investionstory information ob tained for the purpase -of enforeey
tmplenentation of Taw [isouot o gquasi-pubilic record ] exeept
extent’ that “such recard is reguiced by low to be mwinde il
a party othee than die stake” agency hanving cusiody thereof!]
Phld)(.‘ n(]ul,.d By Jaw™ micght besconstrued as encompass’

this question since. Gl ¢, 110§ 2B and 1428, whallv apa
Administrative Bulletin 71-3,. conflict with .42 US.C, §

5(a)(2)(F).




28 WATURAL BESOURCES DEFENBL -COUNCIL 2. B.P.A,

- subscction (a) of this section [permitting tlb Admin-
hall be av anable

1

istrator aceess o crmskx(m records] sl
to' the publie, exeept that upou a showing satisfact tory.
to the Ad L..mmmtm by any person that rccords, re-
ports, or mform“txon, or particular part thereof, (ot]z,cr
fhaw. emis sion:(/aia) f_to» which the Administrator has
access under this scetion if made publie, would divulge
methods or processcs enut dd to protection as trade
seerets of sueh person, /\dmmmr itor shall con-
sider .Slldl vecord, zopmi or qummtzo_n or purticular
. portion thercof confidential in accordance with the.
pmpo»m of seetion 1005 of . Title 18, except that such

'rccord report, or informalion miay he disclosed to

' ntuu of’mcn employecs; or authorized representatives
of the United States concerned with ("arryhm out this.
chapter or when relevant in any plowulmn under this,

chapter. [i‘.mn}msh supplied. 1B

The Ndministrator should have disapproved so muclt of

the Massachuseits statutes and regulations forming a part
of the stale’s im;_;l“mnm:1;1&011 plan ag (u}ow mewion T pOIH
io b held confidentiall?®

. (U\I)lnn S
n.72-1219 The Rivode Islapd Plun
The Administrator is hereby ovdered:
1. To file with the court no lnfer-than thirty d(w from the
date hroreo! miﬁmm(mn respeeting elassifieation of the

i

MPIAQCOR requested in Sectinn © above,

2. To notify the court within thivty davs from the date
hereof, i aecordauce with Section LI whoether, n light of
the nitrogen dioxide regional reclassification, the Rhode
T<londd pdan ix found to ensure complinnee with the foderal
vitrogen dioxide standded, Should the neeessary data still

S ) . \

e undersiand that the Administrator disapproved the New
Jursey and Vermont plans because of state “confidentinlity™ statutes
tnilur to those of Massachuactts, See 37 Fed, »P\Lg. 10880 and 10899,

A7
o
.

" OPINION OF TiiR COULRT. -

.

be wnavailable, he shall 1"11_0 a statns report witl

'tlmty day pmmd

3. T orthwith to disa 7;)1()»0 the Rhode Tsland iyl
tion me or- porlions tm‘toot, in aceordance with

-IH V' and VII of this opinion, and to take furthe

consistent with such Sections and as required u
U.S.C. § 1807 ¢-5(c) and other applicable provision

.Clean Air Amendments.

Copies ot filings under (1) and (2) above shall be
upon the pelitioners when made. Petitioncrs may
ten responses th ercto-with the court within ten day

aitcr’ . .
No, 72- 1‘7" e The 1‘7(zssczr7zz/scﬁ [’/an

il

The Ad gmmntlatox is hereby meed forthwith tc

‘prove the Massachusetts plat, or poriions thereof

cordarce with Scetions X, XTI, and XII of this opini

- to.take furiher zxctiml consistent with such Sections

49

-_frequed under 42 ) U.S.C. § 1857 e-5(c), and othet ap)

provisions of tm Clean Alr Amendments
- The A(.Ixrxlxllsttatoz is h_c1 eby ordered, in AGCOI‘d‘Aﬁ

Seetron IX above; to filewith the Courl no luter thay

days from the date hereof a detailed stiterent of hi

nsle for concluding that Massachusetts has provig
‘necessary assumnoes” wquued by 42 U.5.C. §

(a)(9)(f‘) A copy of this statement shall be serve

the petitioners when made. Petitioners may file

responses thereto with tne coult within ten days thes
So order cd

Adm, Oftce, U, 8. Courts = Binnchnid Press, Irfe., Soston, Masa.
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: Lo Hled only in the Unhted States. Court of Appeals”
{ Gteocdreuit” 42 USCo§ 1857 b3 () (1),
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st 37 Fed, Reg. 10891 and 10872-73 (¥lay 31, 1972),
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){2); see § 1857c-5(e) and -(£). The Admini-’

'“,rou (11) 1f a state plan or any ;ortion d()vs not meet
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w oof tlc .'\hnn’nﬁu:‘tﬂ”a action in mprovin?; ;

cu, 1te "J‘\Il‘ Quahty Conhol (,lon\ \\[[’I ‘\QCR) i
'Priouiy I]I fox phutochumc!l 0\1dant and cnbon mon

Io ‘\\>1Il bo

'm\u

il bc" cl
: »clv:,lsguf"pd Pui

3 Certain olhier !
sctts plan. and I P A‘._

: raised. before:us, were ucu\tl) usnlud b) th( (.mut af Appeals fo’
<0 the District of (,nlumbn Civeuit.: .\uum (.1 Rezources Defense Cowncin -
'HIIlc,(lrll v. B.P.AL Ocder filed l.m 1913 H U'bl \\ 2“)(‘}-’
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o xddnts n‘.cd be qumut»d LT




:od that there wag an ¢

riics weoe .n ng

o dala xo'nm contrar ) 7 aud th z't-thr\-“‘-.‘
‘l
i

4,

'\‘ﬂ"lh"" (')l

“yrhan phgo

ititioners, ;;.sooxu.om }m; m{'oxmcd us t‘ at the torm
el o

:43 ; a

Fud b ]

1Lu10n means in the 1970 eensus,
}A.owdcnw Wy, UO OOO

_'_}m‘ce, t‘

£C “ ?'.:u.mn of his Own reffulli lons
.1, 16-17.(1965).
1“5%'0’{ ii :\")cfxer the

Udall ~,

r u ir nntmv do Imt w\pcet pohhml
som‘adﬁf’c.-, o' that two cities, closely 3 uxtaposed,
ave 1”'.117) the ¢ ‘;-*e d“fr'mlat ion of air mmhLy

'/'J

ity 2 rJ traffic density that s
»i._\ du"l 01*\; sizc. ‘\I though Providence alone has
pulation of- 176,060, the TZ‘CtIOpQ]lldn I’rm 1dence

ton, Cumberland, ltnrtl’zowdenco
0
CWarwick w 1th a total pOpuIa(lO’l

ey

,vlui,(

‘ot the facts in Rho
at must; in Lomo places
a city of ov or, Qf0,0u A 1ts air is relatively

e Ve
1\'_‘1

\
) 2y, The -air’ oi'»:r a region containing a
uuch industr but x’o'on* -“*yw ith over

Puo ILI. wuog sz nr" hxu, Lhe ".\d u‘ms,xatm points to

P NS

,n.“.):'.iorx_ce B
¢ urlinn '
popu! ation 1” cu[enon w as :kcd AhnOn{'n tha -r}'m'-
quo uxom‘d

n-from ihe 1860 Lenws, and that it was iutended -

rcgnhuon pfocs'.l-.n
Pel ’0;1ers dI‘ff e that itis ..

“asasi ff‘c city of the same total popuhdmn Tt is popui
ition arc relevant, not™

'_er%‘aa-ns hc, immedi ately coufiguous cilies of
.u!u,m,, Pawlueket, Provid enee, -
do I~;I wd, Uxe 1mml xtlon <ca,m‘3v
' Afon: that, if

1ice of mieasured data to thie contravy. 40

cbe clﬂsbxﬁod' '

11T éléusi;ﬁ’é’mxo 1L Weace eptitlic. Admm-"‘; y

S e s L A T et

fu.. e

OVINIO ;_-1‘ 'o o

CO 'R’C. .

hm nood.,to Lo .t)‘n nutxonnl pro.)lcm m a
‘:"way E)lm,c 1ﬂ10tocwnuuxl 0,\ (]'\]Itd :md cnrbou non

nble, ho‘.sovc . :
‘11’11]\0 an; mfouncd }udwnu,nt '\\c do uot d(cch fd

t]w 'dc,cnu\ npml W hl(h Rt 11(;_‘ e

"v"tfmther dahx fmm 3
< reasoned Judgment, ' - : ,
“At present, wé ot 0n15 o noL Lnou éﬂ?c’nﬂv :m‘d.:" L
detail wuy the wono"
Cseding” ]
"-ﬁtmm
*measured dltd u‘g;udm" th«, e\hnt nf px.nhmlu m
:'6\111‘11x( and C'nlmn mmmxulc p(ﬂlnhnn m H'u MPIAQC
“Iiale ter (Lxl( sl Iunu 15 iy
}An‘ P()llullon C mmul Diree
]".”’:Cannon Director of the Tihode- mluul.lhp.nlnmnl

Hoaltu tlmt the \IPI \OC u*'\\a, cl: m\mcd I’rtorm/ I

{

wo do lmt l\m)w \shv thom Jcn u ar




} 131000 H O

s

_. vl : J to’
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whather

<\'_] 07

B l('“'

w h:- ]u- : iy in_‘ .m-
¥ Bk olp(', ‘1()]»._11.8. _-10.;
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duction may have been W rong by zs much as a factor of

10*‘:. We mv Yine fo review this 5 aU‘“(‘L of the plan pending

reclassif cution. United Slaics v Western Paczforl;ml; oad. . .
C Ouy. 352 U.S. 50, G364 (195 )n) The Adnmimistrator shall
cadivise us within thirly days *.-.L.__:.i};(er;vin light of the re-

Cclas :i[‘-cn‘ti’d n, the Rhode Island plan is in compliance with

thc requirenents of the C c'n._,\n _".mu.dmoms. Should the
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1( xs .m ,;d nis o determinatiin that this pest-

: comrol of nitragen oxides

in(r:: to C(“U')](((‘ the r(;vxonml

Feasscesinent and to pro te nitragen . oxides emis-
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1\;)*1‘ 2, 1675, Compliziice schiedules froon sources covered by such’
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phan. Yet given the meehanies of state-federal
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e (’cvoud to the Plan. Pe{mo 1er speaks of a4 “‘commit-
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